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INTRODUCTION AND WELCOME 


WILLIAM BEAUCHAMP, C.S.C., EXECUTIVE VICE PRESIDENT, THE UNIVERSITY 
OF NOTRE DAME 


Introduction by Mr. Heisler 


Good Morning and welcome to the University of Notre Dame. I am 
John Heisler, the Sports Information Director at the University. On 
behalf of the Notre Dame Law School and The Journal of College and 
University Law, welcome to a Sports Law Symposium entitled ‘‘Sports 
Reform: College Athletics in Flux.’’ 

Over the next day and a half you will be hearing from experts in the 
area of sports law, university administration, and athletics administra- 
tion, as well as from three representatives of the NCAA. Their assign- 
ment is to analyze the current state of college’ athletics and its existence, 
not only as a forum for our nation’s student athletes, but also as one 
of the country’s major entertainment vehicles. They will look at rela- 
tionships between the National Collegiate Athletic Association (NCAA) 
and its member institutions and how those relationships have changed 
since the NCAA, now with more than eight hundred schools under its 
banner, first began to administer college athletic championships back 
in 1921. 

Our first speaker this morning brings with him not only a law degree, 
but also extensive experiences in administration of both athletics and 
academics. Executive Vice President of the University of Notre Dame 
since 1987, he also is a member of the faculty, teaching business law 
in the College of Business Administration, and is the Chairman of the 
faculty board in control of athletics at the University. After receiving 
his degree from the Notre Dame Law School, he returned to Alma, 
Michigan to work as an attorney in a local general practice law firm. 
Following his ordination to the Roman Catholic priesthood in 1982, he 
served as the executive assistant to his predecessor, executive vice 
president Reverend Edmund P. Joyce, and subsequently to then-presi- 
dent Reverend Theodore M. Hesburgh. He is involved in a variety of 
local charitable and civic organizations including United Way, Project 
Future, Junior Achievement, National Alcoholism of Michiana, the Saint 
Joseph Care Group, and the Logan Foundation. He is also a member of 
the Olympic Sports Liaison Committee of the NCAA. Please welcome 


the executive vice president of the University of Notre Dame, Father 
William Beauchamp. 


Remarks by Rev. Beauchamp, C.S.C. 


First, on behalf of Father Malloy, the president of the University, 
and all of my colleagues at the University, I welcome our guests to 





1. The terms ‘‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 
to denote all institutions of higher education. 
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Notre Dame. I hope you take this opportunity to feel very much at 
home at the University in these two days that you will be here, and 
when you leave this place for your respective homes you will feel your 
meeting here was productive and very rewarding. As you know, this 
is a symposium on college athletics, and we are delighted to host such 
a symposium to discuss this area that is an important component of 
the educational mission of our colleges and universities today. It is 
something that deserves much attention and review. 

Athletics at the University of Notre Dame has been part of our 
tradition for over 140 years. The sport of football, for which we get a 
lot of attention and recognition, appeared on this campus over 100 
years ago. It is something that brings tens of thousands of people to 
our campus six weekends out of the year to celebrate and experience 
the aura and excitement of the sport, while at the same time soaking 
up some of the atmosphere and the youthful exuberance that is part of 
the campus during the fall. But what is celebrated on all of these 
weekends and what is celebrated on campuses all across the country, 
what millions of people watch on television every Saturday during the 
fall, is a game. We must never forget that it is a game. 

If we look, for example, at the sport of football at Notre Dame, it is 
difficult to imagine how it all started on the campus on November 23, 
1887. On that date, some students from the University of Michigan 
came to Notre Dame—minus head gear, of course, which did not exist 
back then, and wearing white duck pants—because their hosts, the 
students at Notre Dame, were curious about this new game that was a 
combination of soccer and rugby. At that time in 1887, the two most 
important sports on campus were wrestling and marbles. Obviously, 
this was long before anybody thought about a football stadium, let 
alone Associated Press or CNN polls, television, radio, agents, drafts, 
and all of the things that have become very much a part of the athletic 
scene. They didn’t think of Outland and Heisman trophies. In fact, the 
idea that something like that would happen in the future was unima- 
ginable. It was long before anybody ever imagined that millions of 
dollars would be at issue as a result of this sport. 

Nevertheless, this curious game caught on across the land, and over 
the next century Notre Dame football was to give generation after 
generation many moments of excitement and great achievement. In fact, 
football at Notre Dame became a cultural phenomenon in the days of 
Knute Rockne’s triumphs. Notre Dame became the cultural symbol of 
the Catholic working class of our nation. The ‘‘subway alumni’’ had 
their roots in the largely Catholic ethnic groups of the immigrant 
population that crowded large cities all over our land. For Notre Dame 
alumni of a certain era, there are vivid memories of the ‘‘radio days,’’ 
when one could walk through certain ethnic neighborhoods in our 
cities without missing a single play, because every house and business 
in the neighborhood would be tuned into the Notre Dame football game. 
The fans certainly were out to enjoy the game. However, the game 
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brought with it another message, one that said something to these fans 
about their striving, their dreams, and their hopes. If their underdog 
team, that small school in northern Indiana, could achieve victory— 
could beat, for example the powerful Army team—the dreams of this 
immigrant population held new vitality as well. 

Now I am sure that those of you who are here from colleges and 
universities around the country that are involved in a major varsity 
athletic program have a variation of this phenomenon as part of your 
history. Thus, you have a sense of the role athletics and athletic 
programs have played at your institution, because, in varying degrees, 
athletic programs have had an impact on the development of many of 
our major universities. In many instances, as at Notre Dame, success 
on the athletic field eventually has led to developments and prominence 
in the classrooms and in the laboratories. Perhaps things are reversed, 
but in reality, at Notre Dame much of our success as an academic 
institution can be traced back, at least initially, to our national prom- 
inence and national recognition in athletics—something that carries 
with it its own benefits, but also its own problems. 

Today, more than ever, people are questioning the role of varsity 
athletics on our college campuses, and are suggesting that many changes 
are needed. This has been going on for a number of years. In the past, 
NCAA meetings had been held with very little fanfare or public atten- 
tion. Lately, however, this has been changing, and many more people 
are following the actions that take place at these meetings. The word 
‘“‘reform’’ is the most often-heard word onthe floor in and around the 
NCAA conventions, and in newspapers and on television. Legislation 
has been passed in recent years and will be considered in the future 
that will change the way athletic programs are run at many colleges 
and universities. Most importantly, steps are being taken to help bring 
a proper balance between athletics and academics in varsity sports 
programs, as well as to mainstream our student-athletes to allow them 
to experience college like other students, and to expect them to incor- 
porate themselves wholeheartedly into the student body. 

We have a long way to go. The conventions have been marked by 
serious discussions, debate, and disagreements, and even though not 
everybody agrees on all of the measures that have been taken, the 
reform legislation that has passed has widespread support among pres- 
idents, coaches, athletic directors, commissioners, and faculty repre- 
sentatives. However, the questions still continue, and problems still 
arise. There are those who believe that it is almost impossible to find 
integrity in college athletic programs, those who believe that intercol- 
legiate athletics as experienced today are, at worst, antithetical to the 
educational mission of our institutions, and at best, something to be 
tolerated. 

Much is said and written about the need for institutions that legiti- 
mize the compound student-athlete, with emphasis on the word ‘“‘stu- 
dent.’’ At the same time, however, increasing pressures are placed 
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upon student-athletes from outside the institution—from the media, 
from alumni, from agents, and from professional sports teams. Today, 
almost everybody has something to say about intercollegiate athletics, 
and for the most part, express one of two extreme attitudes. Those who 
strongly favor intercollegiate athletics and are often associated closely 
with booster organizations, tend to offer praise out of proportion to its 
merits, and see it as playing an extremely important role at the uni- 
versity. On the other hand, those who denounce intercollegiate athletics 
often are blind to the value of the discipline and teamwork that come 
with preparation and competition; they are blind to what athletics can 
offer the university and the individuals who participate in it. 

I do not claim to be an expert, but one does not have to be an expert 
to know that both extremes are misguided, and add little to the debate 
on and around our college campuses. So, as you begin this symposium, 
fet me offer just a few reflections that cover a variety of different topics 
that might give you some items for later discussion. 

First, it should be perfectly clear to everybody in this room that Notre 
Dame is in favor of intercollegiate athletics. This should not come as 
any big surprise. However, I hope that it is equally clear that we at 
Notre Dame favor intercollegiate athletics within proper dimensions. 
Varsity athletic programs on a university campus make sense only if 
they fit within the educational mission of the college or university. 
Sports programs are not separate from the university and from what 
the university is all about. To the extent that athletics and athletic 
departments are viewed by an institution as independent of the uni- 
versity, we develop an ‘‘us versus them’’ attitude, or worse yet, an 
attitude of accountability to nobody on the campus. This is when 
problems can arise. It goes without saying that the proper dimension 
for a university athletic program should be that of participation in 
university life and its purposes. However, if this goes without saying, 
it does not happen without doing, and without constant reflection and 
action on the part of those in charge of our universities and their 
athletic programs. 

The Knight Commission? addressed this issue head-on in its primary 
recommendation that the Chief Executive Officer (CEO) of a university 
or college should bear primary responsibility for the intercollegiate 
athletic programs under his or her leadership. This issue also is a focus 
of the dialogue currently underway in the NCAA regarding federation 
and governance. Even though this recommendation seems so obvious 
and is dictated by common sense, we all are aware of many institutions 
in our country at which the athletic department has kind of an auton- 
omous existence: booster clubs exist outside the purview of any ac- 
countability structure; and the CEO would not have the support of the 
board of regents or trustees if he or she attempted to intervene or get 





2. See infra pages 63-73 for a discussion of the Knight Commission and its activities. 
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involved in the oversight of the athletic program. We have seen it 
happen. 

At the same time, it is the athletic programs that receive publicity 
in the media, publicity that can have the greatest detrimental or de- 
structive effect on the reputation of the university. It does not come as 
any great news flash to people in this room that intercollegiate athletics 
is big business. A number of things make it so, not the least of which 
is the revenues provided by lucrative television contracts and post- 
season bowl games and tournaments. In fact, the money has gotten so 
big that an article in the The Chronicle of Higher Education bemoans 
the fact that there was little reaction to the incredible $1.75 billion 
paid for the television rights to the NCAA Division I basketball tour- 
nament.® The article indicated that the contract led to few complaints 
about the increasing professionalism of big-time sports at the university 
level. Gary Roberts, the faculty athletics representative at Tulane, is 
quoted in this article: ‘“The money is all part of the system that is 
entrenched and accepted now. The implications of the money, the 
compromises that might have to be made, are considered simply the 
cost of doing business.’’* 

Of course, the flip-side of the equation is the ever-growing costs 
connected with university life in general and athletics in particular. 
Recent NCAA legislation has been directed at cost reductions. But 
increased travel costs, increased insurance, increased medical costs, 
increased salaries, and most importantly, the much-too-late recognition 
that equal athletic opportunities must be provided for female as well 
as male students, result in more and more institutions’ athletic programs 
operating with increasing deficits and looking for sources of increased 
revenues to balance their budgets—but at what price? Is the article in 
the Chronicle correct? Do ‘‘big bucks’’ require our institutions to com- 
promise their standards and look the other way? Are cheating and 
inattention to academic pursuits just part of the system? I do not think 
so, and neither do you. I am not willing to accept the premise that 
large revenues generated by varsity athletics necessarily leads to cheat- 
ing. People who are prone to cheat will do so whether there is money 
involved or not. All one has to do is look at little league and the stories 
that often appear regarding cheating in those ranks. Administrators, 
coaches, and players who have no commitment to the integrity of their 
colleges and universities present an issue way beyond the dollars 
generated by television and bowls. Unfortunately, the social environ- 
ment within which we live and within which our athletic programs 
operate often has a negative impact on our programs and the student 
athletes who are a part of them. I recognize I am painting with a broad 
brush to make a point, but I think the general principles apply. 





3. Debra Blum, All Part of the Game, CHRON. HIGHER Epuc. Feb. 24, 1995, at A39. 
4. Id. 
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We live in a society whose interest in sports and sports personalities 
borders on the absurd. Look at the amount of space dedicated to sports 
in our newspapers. Each nuance can be exaggerated, and sports makes 
headlines while academic accomplishments often go unnoticed. Our 
young men and women who are varsity athletes constantly are subjected 
to the glory and the scrutiny of the alumni and the general public. Our 
young people in grade schools and high schools are given the impres- 
sion by this hype that winning is everything, and that college is merely 
an inconvenience that must be tolerated as a stepping-stone to profes- 
sional sports. Furthermore, it is noted more and more that there seems 
to be a distortion of values when one compares the pay of professors 
with the pay of big-time coaches at many of our institutions. One has 
to wonder whether the role athletics plays as an instrument to provide 
entertainment is being over-emphasized at the cost of how it fits into 
a university’s responsibilities as an educational institution. 

Having said all of the above, I do not believe the picture is as bleak 
as many people believe. I do believe there are certain basic principles 
that must govern all of us who are involved in intercollegiate athletics. 
These principles are not terribly profound, and they are not difficult 
to understand—but they must be the foundation upon which all of our 
athletic programs are built. I believe the NCAA legislation that we have 
passed recently, and the institutionalization of the recommendations of 
the Knight Commission both are important steps in the right direction. 

The starting point is pretty basic. We must recognize the fundamental 
difference between professional and intercollegiate athletics. In college, 
the players are supposed to be students first and foremost. Universities 
are dedicated to the mission of quality education for all of their students. 
Students, including student-athletes, come to these institutions to de- 
velop their God-given talents, and to open up new possibilities in their 
lives. It is our task while they are with us to help them to think more 
astutely how to comprehend the promise of science and technology, 
how to appreciate works of beauty, how to communicate more effec- 
tively, how to interact socially with discernment, and how to be ethical 
and productive members of our society. 

There are some obvious conclusions that flow from the principle I 
have just iterated. First, no student should be accepted into a university 
if that student does not possess, on the basis of the best available 
measurements, whatever they may be, the capacity to compete suc- 
cessfully to earn a baccalaureate degree in a meaningful academic area— 
even if that student is an All-American. The final determination of who 
is admissible to the university should be made by those responsible for 
overall admissions to the institution—not by the athletic department. 
As an aside, it must be recognized that it is almost impossible for a 
college to turn around or undo the habits that develop in a student by 
the time he or she leaves high school. If a star athlete has been allowed 
to get through high school merely by being passed along without 
studying or academic accountability, we cannot expect that young man 
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or woman to change his or her study habits dramatically once he or 
she arrives on campus. It happens, but only very rarely. 

Second, once the university admits a student, it must pledge itself 
to every effort to provide proper academic counseling and support. The 
graduation rates for student-athletes at a given institution should mirror 
that of the rest of the student body. Participation in varsity athletics is 
time-consuming and demanding, but the university must make sure 
that students are allowed to be students. 

Third, in the arrangement of schedules for practice and competition, 
every effort must be made to minimize conflict with class schedules 
and academic assignments. Recent NCAA legislation that limits the 
number of hours that can be spent in practice, conditioning, and 
competition is some of the most important reform legislation passed by 
that body. However, we also must limit the number of classes that are 
missed for games and tournaments. The biggest abusers in this regard 
are not the big revenue sports of football and basketball, but sports 
such as baseball, tennis, and golf. 

Fourth, we must limit eligibility to participate to those student- 
athletes who are making good progress toward a degree, with sufficient 
grades and hours earned commensurate with the amount of time they 
have spent on campus. Again, after many years of debating the issue 
the recently passed NCAA legislation is helpful in this regard, but I 
think we need to go even further. How can an educational institution 
justify student-athletes who have been at college four years and have 
played every semester, but who do not have enough credits to be 
classified even as a sophomore? 

Fifth, universities should provide career and life counseling to stu- 
dent-athletes as well. Sometimes student-athletes need to be reminded, 
as do other students, that there is life after college athletics, in fact, 
even life after professional athletics. 

Sixth, it also must be recognized that a student-athlete is, first of all, 
a student, and must be held to the same general standards of conduct 
as any other student. Once a qualified student, who also happens to 
be an athlete, is admitted to an institution, that student should follow 
the same academic courses with the same academic requirements as 
the other students at the institution. In practice, this means no embar- 
rassing courses and no academically unjustifiable arrangements for 
athletes. Furthermore, student-athletes must be subject to the same 
university rules and guidelines as other students. The athletes should 
enjoy the same student life as the other students. The goal should be 
to have a complete integration of student-athletes into the student body. 
I know this will not always be easy, but athletes should be given the 
opportunity to ‘‘experience’’ the university. 

Seventh, there should be mainstreaming of student-athletes. They 
should be given the opportunity to live with pre-meds and nuclear 
physicists and those with little or no athletic ability. The athlete should 
not be treated as prime beef, nor be given special disciplinary arrange- 
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ments, extraordinary or unnecessary privileges, nor be made a demi- 
god who is above and beyond the regimen that is found to be best 
educationally for all students at the institution. 

There is much discussion in academia today about whether student- 
athletes should be given additional spending money over and above a 
full grant-in-aid. Even ignoring the potential cost to an institution of 
implementing such a change, I have a real problem with this suggestion. 
If we accept the premise that student athletes should live a normal 
college life, then we should expect them to be students and not 
professional athletes. If the athlete wants to play for money, much more 
probably could be gotten from professional teams that are organized to 
do this. It is not the mission of colleges and universities to field 
professional athletic teams. I find distressing the suggestion that student 
athletes should be paid because currently they are being used by the 
institution. It suggests that the tuition and room and board and fees 
they receive, which is currently over $21,000 a year at Notre Dame, as 
well as the education and degree that has been made possible for them, 
is without value—or at least, is not worth as much as they have offered 
in return. If that is true, it is time to look at the academic programs of 
our student-athletes instead of turning them into professionals. I repeat 
what I said earlier: the athletic program must fit into the educational 
mission of the university, not be ancillary to it. 

It is important that colleges and universities acknowledge that each 
professional at the institution has an impact on students’ futures. 
Professors, coaches, administrators, and disciplinarians alike all share, 
in their various capacities, the responsibility to educate and to train 
the students entrusted to them. In fact, in many ways coaches have 
more opportunities than others on the campus to influence the lives of 
the young people with whom they work. The university community 
should accord coaches the respect they deserve as co-sharers in the 
overall educational mission. Coaches must be expected to abide by the 
highest standards of moral conduct, as they have a tremendous oppor- 
tunity to influence student-athletes, not only by the values they espouse, 
but also by their manner in life. Furthermore, coaches must appreciate 
the importance to be attached to the academic life on our college 
campuses, and must express this appreciation in all activities associated 
with the recruitment, education, and participation of students in sports 
programs. At the same time, the institutions must understand that the 
pressures placed on coaches often are more intense than the pressures 
placed on any other member of the campus community. 

In summary, institutions must pursue a standard of achievement in 
athletics consistent with their overall purposes as colleges and univer- 
sities. They should attempt to excel in intercollegiate athletics as they 
attempt to excel in everything else on the campus, but not at the price 
of distorting their primary role as educators and moral guides. Instances 
of poor judgement and abuse must be addressed and rectified speedily, 
even if this results in an unsuccessful season or ineligible athletes. 
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I am a great believer in intercollegiate athletics. I believe that we can 
be very proud of the sports programs around our country and those 
who are a part of them. However, this pride is justifiable only if certain 
basic principles are followed: if educators really believe in the impor- 
tance of a young person’s life and the impact of a total collegiate 
experience on that life; if alumni and friends of the university insist 
that their institutions live by ethical standards in all of their programs; 
if there is such a passion for institutional integrity that it cannot be 
bought at any price and that all victories and accomplishments are 
nothing without it; if people involved in the athletic program really 
are brought into the community of educators at our colleges and 
universities as collaborators and partners; and finally, if we all remem- 
ber that even football is still only a game. 

In closing, let me again welcome you to Notre Dame and express my 
gratitude to you for giving up your time to discuss these issues that 
are so important to our institutions. May your days here be productive 
ones and bring back many fond memories in the future. 





1995] SPORTS REFORM SYMPOSIUM 11 


HISTORICAL PERSPECTIVE OF AMATEURISM 


WILLIAM GERBERDING, PRESIDENT, UNIVERSITY OF WASHINGTON 


Introduction by Mr. Heisler 


Our first subject this morning involves a history lesson, as we take 
a look at the timeline involving college athletics and how they have 
been seen from a management point of view. Providing that lesson is 
the president of the University of Washington for the past sixteen years. 
He is a graduate of Macalister College, with masters and doctoral 
degrees in political science from the University of Chicago. He also has 
served as chancellor at the University of Illinois, and as executive vice- 
chancellor at the University of California at Los Angeles. In all of these 
posts he has dealt with issues arising from the presence of high-powered 
athletic programs in academic settings. He will be stepping down from 
his current post in June of 1995, but he currently is the longest-serving 
president in the history of the University of Washington. Please wel- 
come Dr. William Gerberding. 


Remarks by Dr. Gerberding® 


It is not known to me why the organizers of this symposium decided 
to include the subject of amateurism or why they took the reckless step 
of asking me to talk about it. It is a subject about which I have some 
unfashionable and unpopular opinions; you might not like or agree 
with much of what you are about to hear. 

The twentieth century idea or ideal—either one—of amateurism is 
surrounded by myth, self-delusion, and hypocrisy. It originated in 
England in the 19th century and initially was an instrument of discrim- 
ination against the working classes; it remains today an excuse for 
exploitation of disadvantaged people. If we could see it clearly for what 
it is, we could begin to sweep away its unfortunate and considerable 
influence. 

Moreover, any discussion of sports in American life or of intercol- 
legiate athletics that ignores race, the great fault line in American life, 
is superficial at best. Intercollegiate athletics is rightly proud of what 
it has done for thousands of minority, largely black, athletes, serving 
as it has as a gateway to education for many, and to professional sports 
and riches for some. This wonderful, and often wrongly criticized, 
contribution to American life, however, has tended to blind us to some 
of the less pleasant aspects of the lives of these student-athletes, 


especially those who come from economically disadvantaged back- 
grounds. 





5. Dr. Gerberding submitted a written copy of his remarks for publication. 
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Every now and then something arresting is said or done that sheds 
a clear light on this situation. A few years ago, a talented black football 
player at Stanford University announced that he was turning profes- 
sional after his junior year. This intelligent young man spoke as follows: 


You’re asking a player who has a chance to make money he never 
had before—a young, desperate black male—to stay at a school 
that really helps me out as much as I can help myself? That’s 
ludicrous. You’re asking me to stick my neck out for this university 


that doesn’t even give me money to do my laundry because of 
NCAA rules?é 


Therein lies the core of my argument. While big-time athletic pro- 
grams and the NCAA take in millions and millions of dollars, the 
players who produce these riches cannot afford to have their laundry 
done. Is there something wrong with this? In my opinion, the answer 
is yes, and it is time that we faced up to it instead of denying it and 
surrounding it in pious half-truths and falsehoods, especially the alleged 
glories of amateurism. 

I started writing and talking about this in the late 1980’s, and I now 
welcome to this discussion Walter Byers, who for thirty-six years was 
the executive director of the NCAA before retiring in 1987. His book 
will come out this summer, and it should be required reading for 
anyone who wants to understand or talk about intercollegiate sports. 
A glimpse of his views became public last month when he granted an 
interview. Among other things, he said the following: ‘‘Dramatic changes 
are necessary to permit athletes to participate in the enormous proceeds 
.... | believe the athlete should have the same access to the commercial 
marketplace that the supervisors and overseers as well as other students 
have.’’? He went on to say that the NCAA is dominated by a ‘‘neo- 
plantation mentality.’’ He also said, ‘‘When you say the amateur prin- 
ciples of 1956 should control the commercial realities of 1995, it is an 
illogical and defenseless position.’”* 

When I was very young, professional golf was becoming popular, 
but there were a few excellent amateurs around who played on the 
circuit. They were the golfing descendants of the great Bobby Jones, 
and they had about them a special aura of high-mindedness. They were 
crowd and media favorites. Whenever one of them would challenge for 
a major title, for a day or two a good deal of excitement was generated 
about this wonderful triumph of purity and innocence. It was not until 
years later that I discovered that many of these people were wealthy 





6. College Football Notebook, SEATTLE PosT-INTELLIGENCER, Dec. 21, 1991, at D2 (by 
Post-Intelligencer News Services). 

7. Doug Tucker, Byers: Pay College Athletes, SEATTLE PosT-INTELLIGENCER, Jan. 5, 
1995, at D1, D2. 

8. Id. 
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dilettantes who did not need to work for a living and who were having 
a grand time playing golf and basking in the adulation afforded them 
by a gullible public and a naive media. 

Like most Americans, I assumed for much of my life that the shim- 
mering ideal of amateurism was self-evidently superior to any type of 
professionalism, especially for young people. I do not know when I 
began to doubt the validity of this widely held belief, but I think the 
scales began to fall from my eyes as I contemplated the rampant 
hypocrisy and conceptual confusion surrounding the Olympic Games. 

Nearly everyone now acknowledges the absurdity of calling million- 
aire track stars ‘‘amateurs,’’ but it took me a few years to realize that 
the wrong question was being asked. Instead of wondering how their 
participation could be squared with ‘‘the ideal of amateurism,’’ more 
of us should have been questioning that ideal itself. Leaving aside such 
awkward issues as the fact the Olympic athletes from Communist 
countries were ‘‘amateurs’’ only by the most strained and ridiculous 
definition of that word, why should international competition be strictly 
between ‘‘amateurs’’? If we want competitive sports between nations, 
why not have the best athletes? Olympic track and basketball took 
generations to figure this out, but it is revealing that the simplicity of 
their solutions—i.e., letting everyone compete—has not been univer- 
salized. 

Just this week, it was announced that Oksana Baiul, the Ukrainian 
Olympic figure skating champion, is seeking to have her amateur status 
reinstated so that she can participate in the next Winter Olympics. I 
do not know which is more ridiculous—the rules prohibiting profes- 
sional figure skaters from participating, or the spectacle of a group of 
solemn ‘‘judges’’ sitting around trying to decide whether she really has 
rid herself of the awful taint of having cashed in on her spectacular 
talent. Can anyone in such a room have a straight face? 

The idea of amateurism was invented in the late 19th century by the 
British upper classes as a means of avoiding competition with their 
social and economic inferiors. In the paragraphs that follow, I quote 
Chapin Clark, a professor of law at the University of Oregon, who 
wrote an informal paper on the subject some years ago. 


Amateurism in sport in a historical sense is a strictly modern 
concept born in England in the last century. It began as the 
ideological means to justify an elitist athletic system that sought 
to bar the working class from competition. Most people nowadays 
think that amateurism was somehow the original condition of our 
own organized sports, and that professional sports encroached on 
an earlier amateur system. The reverse is true. The amateur gen- 
erally added to or usurped the place of the professional, not the 
other way around, in the 19th century. Professionalism, that is, 
money prizes, was a standard practice in most competitions of 
public interest in the last century, whether these contests involved 
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horse races, prize fights or foot races. Sporting events were pri- 
marily an arena for betting in the 18th and 19th centuries. The 
forerunner of modern track and field, the Highland Games of 
Scotland, always offered cash prizes to the victors. 

By the 1860s, however, English university men began contests 
in track and field. Many of these young gentlemen found it 
distasteful to compete with members of the working class. These 
gentlemen ... began to form limited membership athletic clubs 
in order to keep their competitions away from the working class. 
Thus the beginning of amateurism was actually an instrument of 
class warfare. Those who coined the term ‘‘amateur athlete’ did 
not define it as we do now in terms of not competing for money. 
For them it was primarily a question of social class. ‘‘Gentleman”’ 
and ‘‘amateur’’ were synonymous, and ‘‘professional’’ meant 
‘working class.’’ The rules of the first amateur athletic club, 
formed in 1866 in London, excluded from amateur eligibility any 
man who was a “‘mechanic, artisan or laborer.”’ 

In a fairly short time, and still in the 19th century, this definition 
of an amateur was changed in the rules of the various amateur 
athletic clubs in England and the United States to specify that 
profit was strictly forbidden to all amateurs. Social class was no 
longer specified as a distinction, but as a practical matter the 
definition remained the same. What working man could afford the 
time needed to train and to compete without any hope for remu- 
neration? This left open to the working classes only such sports 
as prize fighting. 

This identification of amateur with the upper or elitist classes 
was perpetuated in the United States under the influence of the 
British system. In 1895 Caspar Whitney, an influential American 
sports writer, wrote ... [that he] found that it was only evil to 
‘“‘bring together in sport the most divergent elements of society, 
that never by any chance meet elsewhere on even terms. The 
laboring class are all right in their way. Let them go their way in 
peace, and have their athletics in whatever manner suits their 
inclination. Let us have our sport among the more refined ele- 
ments.’’ Mr. Whitney [not surprisingly] became president of the 
U.S. Olympic Committee from 1906 to 1910. 

People like Whitney were influenced by several classical scholars 
in England, such as Percy Gardner, an Oxford don, who daunted 
the myth [entirely inaccurate] of ancient amateurism in the early 
Greek Olympics. The early Greeks were not amateurs and in fact 
the word ‘‘amateur’’ was not part of the Greek vocabulary... . 

And now, a telltale footnote. [Jim Thorpe was an American 
Indian. His] stirring achievements at Stockholm in 1912 lent a 
new prestige to the modern Olympic movement. Jim Thorpe was 
the toast of the world, and the Olympic games basked in his global 
limelight. But Jim Thorpe was discovered to have taken a few 
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dollars several years previously as expense money, while playing 
in minor league baseball in the United States. He was stripped of 
his gold medals. The International Olympic Committee’s success- 
ful prosecution of Thorpe’s delinquent amateurism served to re- 
affirm the amateur code. ... Many other world-famous athletes 
were to follow Thorpe as victims of the uneven and heavy-handed 
enforcement of amateur rules. 

When Jim Thorpe was disqualified and stripped of his medals, 
his teammate, Avery Brundage, who had finished sixth in the 
1912 Pentathlon behind Thorpe, climbed up to fifth place. That 
place Avery Brundage proudly claimed and guarded until the day 
he died. Of course, Avery Brundage later became a self-made 
millionaire and moved on to become president of the International 
Olympic Committee from 1952 until 1972. Avery Brundage resisted 
the movement to restore Jim Thorpe’s Olympic medals, first from 
his post on the [United States] Olympic Committee and then on 
the International Olympic Committee. Brundage frequently de- 
fended his strict construction of amateur eligibility rules by ap- 
pealing to the amateurism of the Ancient Greeks [which was 
entirely fictitious]. Thorpe’s medals were finally restored posthu- 
mously in 1982 after Brundage had passed from the Olympic 
scene.°® 


The late Avery Brundage was perhaps the best-known American 
exponent of the sanctity of amateurism in sports. The Olympic move- 
ment now has strayed far from his vision, but I have been telling my 
presidential colleagues for years that we are the Avery Brundages of 
the late 20th century, relics of an earlier and not necessarily better age. 

(The ancient Greeks, by the way, competed for prizes and were well- 
rewarded for their efforts.) 

I am sure that most of you saw the movie ‘‘Chariots of Fire.’’ For 
me, one of the two or three unforgettable scenes in that superb movie 
is the moment in the Master’s suite when the student and athlete 
Harold Abrahams is defending himself against ‘“The Establishment.”’ I 
cannot remember whether it was Ralph Richardson or John Gielgud 
who played the Master, but he was superb, and he very sniffily ex- 
plained to Abrahams, who went on to win the 100-meter dash in the 
1924 Olympics, that hiring a coach simply was not done. There was 
an anti-Semitic angle to this scene, in which a young man in the 
presence of power displayed considerable courage in making clear his 
determination to continue to employ the coach. 

In America, if one talks of class, can race be far behind? No, and it 
is interesting to note that Abrahams’ coach was a dark-skinned indi- 
vidual, with a distinctly non-English name. In any case, he certainly 





9. Chapin Clark, Amateurs or Professionals in the Olympics (Oct. 11, 1988) (un- 
published remarks, presented to the Eugene, Ore. Roundtable). 
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was not part of ‘‘The Establishment’’ in Britain, and for Abrahams to 
have hired him as his coach, therefore, was doubly offensive. 

At the core of the existing regulatory structure of intercollegiate sports 
is the idea that having college athletes ‘‘play for pay’’ is wrong for 
society and wrong for them. As one contemplates the obvious fact that 
so many of the most gifted athletes are economically and educationally 
disadvantaged blacks, this view becomes less and less defensible. I 
have become increasingly uncomfortable about having a largely white 
establishment maintaining an elaborate system of rules that deprives 
student-athletes, many of whom are non-white, of adequate financial 
support in the name of ‘‘the ideals of amateurism.’’ The ghost of Avery 
Brundage rattles in my memory and conscience. 

The 1994-95 NCAA Manual is 512 pages long, and 13 pages are 
devoted to the subject of amateurism. The following is an excerpt from 
the NCAA Constitution, Article 2, entitled ‘‘Principles for Conduct of 
Intercollegiate Athletes.’’ Paragraph 2.8 is entitled ‘‘The Principle of 
Amateurism,’’ and reads in part as follows: ‘‘Student-athletes shall be 
amateurs in an intercollegiate sport, and their participation should be 
motivated primarily by education and by the physical, mental and 
social benefits to be derived.’’*® I don’t know what that sounds like to 
you as we approach the 21st century, but to me it sounds like satire, 
something dreamed up perhaps by the writers for ‘‘Saturday Night 
Live.”’ 

This section then goes on to say that ‘‘student-athletes should be 
protected from exploitation by professional and commercial enter- 
prises.’’"? I believe that in the not-distant future some bright lawyer 
and aggrieved player will figure out how to raise in a court of law the 
question whether this ‘‘principle’’ also protects the student-athlete from 
exploitation by universities and the NCAA. The financial aid we provide 
these young athletes is manifestly inadequate unless he or she is 
fortunate enough to come from a family that can make up the difference 
between the subsistence support available through grants-in-aid and the 
real cost of student living. Despite this, NCAA regulations prohibit 
nearly any manner of supplementing a student-athlete’s income—from 
taking a part-time job during the school year to modeling athletic 
apparel. 





10. 1994-95 NCAA Manual 4 (National Collegiate Athletic Association, Mar. 1994) 
[hereinafter NCAA Manual], NCAA Constitution, Art. 2, § 2.4. 

42.4: 

12. The NCAA by-laws provide that a student-athlete who receives ‘‘institutional 
financial aid’’ may not supplement the award, by employment or other sources of income, 
to exceed the value of a full grant-in-aid at the institution. Id. at 182, NCAA Bylaws, 
Art. 15, §§ 15.1 et seq. At Division I and II institutions, a full grant-in-aid is defined as 
“tuition and fees, room and board, and required course-related books.’’ Id. § 15.02.5.1. 
At Division III institutions, the full grant-in-aid also includes ‘‘transportation and other 
expenses incidental to attendance, provided the total value of all financial aid does not 
exceed the cost of attendance that normally is incurred by students enrolled in a 
comparable program at that institution.’’ Id. § 15.02.5.2. 
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Why should a talented flute player be able to receive a music schol- 
arship and supplement that income by playing in chamber and jazz 
groups for pay, while a young person whose gifts are athletic rather 
than musical, and whose gifts sustain expensive intercollegiate athletic 
programs, is not able to hold a part-time job during the school year or 
model tee-shirts or sell cars on television or play his or her sport in 
the summer for money or—perish the thought—join a national union 
of collegiate players who bargain collectively with universities regard- 
ing their financial support? 

If the position I have been outlining is not persuasive to you and 
even is offensive, I ask you to take a step back and consider afresh the 
anomaly of a system of intercollegiate sports that is heavily dependent 
for its survival on the vast revenues generated by student-athletes, a 
system that includes scores of wealthy coaches who earn huge sums of 
money each year, a system that deprives the young men and women 
who sustain it of even a living wage. I submit that this system cannot 
last in this egalitarian and litigious and capitalist society. It is manifestly 
unfair, and as it becomes increasingly written about, we are being made 
to look increasingly foolish and self-serving. Walter Byers’ book will 
give a large push to this cleansing reformation. Privileged old orders 
yield slowly, but many of them finally do yield. 

The United States aspires to be, and to some considerable degree is, 
a fair, democratic, and capitalist society. As translated into NCAA. 
regulations, the flawed ideal of amateurism is neither fair nor demo- 
cratic, nor is it consistent with free market principles. 

At the 1995 NCAA convention, a modest step toward the recognition 
of these inequities was taken when Pell Grants, based on financial 
hardship, finally were allowed on top of the total amount of an athletic- 
related scholarship, up to the cost of attendance. This is a significant 
step in the right direction, achieved very grudgingly and belatedly. 
Other steps also have been taken. Until recently, athletes who still had 
collegiate eligibility left but who entered a professional draft on an 
exploratory basis were barred from returning to participation in inter- 
collegiate athletics. There was no reason for this ban except the quaint 
notion that if the possibility of playing professionally crossed the mind 
of one of these young men and was acted upon, however futilely, that 
person was now so tainted that he could not come back and participate 
in intercollegiate sports. The absurdity of this position finally, but very 
belatedly, dawned on a majority of the voting members of the NCAA, 
but at this year’s convention, some members made an effort to reinstate 
the old rule. Fortunately, it failed, but the tenacity of the earlier view 
and its re-emergence this year speak volumes about the strength of the 
myth of amateurism. 

I recently said to a person involved in the administration of inter- 
collegiate sports that it was long overdue for institutions to provide the 
players in revenue sports with some modest stipend that would permit 
them to lead normal student lives. After a brief discussion, this person 
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said to me, ‘‘We can’t afford it.’’ Well, there it is in all its simplicity. 
The reason we do not do what is fair and right is that we cannot afford 
it. The whole rationale for amateurism and all the alleged benefits and 
moral superiority attached to it were swept away by one candid com- 
ment: ‘‘We can’t afford it.’’ Well, maybe we can’t afford it, but if that 
is true, then we should face up to that and ask ourselves whether the 
present system and the continued invocation of the deeply flawed 
principle of amateurism really are tolerable in self-respecting institu- 
tions of higher education. 

The simple truth is that by suovidting scholarships to athletes in the 
first place, we implicitly acknowledge that they are semi-professionals. 
If they really were amateurs, however, there would be no grant-in-aid 
program. The spectacle of institutions of higher learning and the NCAA 
bringing in huge sums of money from the labors of these young student- 
athletes and then not providing them with a living wage is indefensible. 
There is a lack of proportionality—of common sense—in the whole 
undertaking. 

I recognize, of course, that to start down the road I am suggesting 
raises a host of vexing questions beyond the obvious one of affordability. 
For example, what policies should be instituted for student-athletes in 
non-revenue sports? Many of these sports entail as much commitment 
and labor and discipline as revenue-generating sports, and the happy 
fact that many of them now are played by women adds an especially 
difficult dimension to the issue. I acknowledge the force of the question, 
and it may be that providing a modest stipend to football players then 
may require, by law or considerations of equity, that such a benefit be 
provided to all scholarship athletes. On the other hand, these sports do 
not generate vast sums of money which are then denied to the student- 
athletes producing them. The athletic scholarships available to these 
young men and women are not shadowed by the embarrassing fact that 
the institutions and the NCAA are gaining a good deal more from their 
participation than the student-athletes are. On the other hand, loosening 
the prohibitions against working during the school year or deriving 
commercial benefits easily could be applied to all scholarship athletes. 

In any event, once the underbrush of this blinding and unworthy ideal 
of amateurism is swept away, it might become possible to address in a 
straightforward manner these and other issues, including what level of 
stipend really is appropriate to raise student-athletes above the poverty 
line. Once it is possible to talk candidly and honestly about what being 
a semi-professional athlete associated with a university really means, 
then perhaps we can come to more rational decisions about such matters. 

In conclusion, I note that The NCAA News of August 3, 1994, con- 
tained a guest editorial written by Rob Zatechka, a football player for 
the University of Nebraska.* He had served as one of three student- 





13. Rob Zatechka, Outright Pay is Not the Only Alternative, NCAA News, Aug. 3, 
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athlete representatives on the NCAA Special Committee to Study a 
Division I-A Football Championship. The title of his editorial was ‘‘Out- 
right Pay is Not the Only Alternative.’’ This thoughtful young man set 
forth a number of suggestions about what might be done to improve the 
lot and the incentive structure for student-athletes. It was a modest array 
of suggestions, and it was rooted, as the title suggests, in the assumption 
that ‘‘outright pay’’ is a bad idea. I assume that he believes this because 
he shares the common view that amateurism should be preserved. I don’t 
think this perspective will last much longer. As I said earlier, it seems 
to me inevitable that in the not-distant future some athletes will challenge 
the existing system, perhaps in a court of law, and then the floodgates 
will open. Especially if modest stipends, preferably on a need-based 
basis, are not provided, then I may live to see the day when student- 
athletes have figured out how to organize and bargain collectively for a 
more equitable share of the pie. 
What could be more American than that? 





20 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


GOVERNMENT ATTEMPTS AT REGULATION 


DEBORAH KaTz, GRADUATE ASSISTANT, OHIO STATE UNIVERSITY 


Introduction by Mr. Heisler 


Our next panel features an analysis of the regulation of college sports 
at both the federal and state levels. An individual who will provide a 
look at federal regulation is a graduate assistant to David Williams, II 
vice president for student affairs and professor of law at The Ohio State 
University. She is a doctoral candidate in education administration, 
and she earned her law degree and her masters degree in sports 
management from Ohio State. Please welcome Ms. Deborah Katz. 


Remarks by Ms. Katz** 


There has been a great deal of discussion surrounding the need for 
reform within college athletics. The media present cases of drug abuse, 
criminal activity, gender and racial inequities, academic misconduct, 
and gambling, and journal articles question the role of college athletics 
in higher education. These reports reflect the issues and concerns raised 
by the public, the academic and athletic communities, and the govern- 
ment. Over the last five years, the United States Congress has shown 
increasing interest in college athletics and has been an active participant 
in the reform movement. This paper provides an overview of the reasons 
for, scope of, and the success of, congressional involvement in athletics 
in higher education. 

Why is Congress so interested in college athletics? My investigation 
has uncovered several possible answers. Perhaps Congress feels that it 
plays a role in protecting student-athletes from what it perceives to be 
exploitation in the intercollegiate ath!etic system. It also is possible 
that as public representatives, members of Congress feel they must help 
solve perceived problems and corruption within college athletics as 
well as within the NCAA. Furthermore, Congress may believe that the 
NCAA really is not in the best position to reform itself. The education- 
ally based goals supported by Congress seem to be incongruous with 
the pressures and rewards of financially successful athletic programs. 
Therefore, meaningful reform may require outside intervention. Or, 
perhaps congressional interest in college athletics is just political grand- 
standing. 

Whatever the rationale, Congress has carved out two separate roles 


for itself in college athletic reform, an investigative role and a legislative 
role. 





14. Ms. Katz submitted a written copy of her remarks for publication. She wishes to 
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The majority of congressional investigative activity has taken place 
in the House Subcommittee on Commerce, Consumer Protection and 
Competitiveness, chaired by Representative Cardiss Collins, a Democrat 
from Illinois. Over a three-year period from 1991 to 1994, she and her 
committee members held hearings to learn more about the welfare and 
treatment of student-athletes under the college athletic system.* The 
focus of the hearings was threefold: examining gender equity and Title 
IX compliance; reviewing eligibility standards for student-athletes based 
on grade point average and SAT or ACT scores; and scrutinizing 
graduation rates. Testimony was provided by leaders in fields such as 
higher education, athletic administration, and government. 

The Committee found a system encumbered by rules—a system that 
generates money for the NCAA at the expense of the student-athletes’ 
welfare. The Committee was concerned particularly with the revenue- 
producing sports, football and men’s basketball, which attract many 
lower socio-economic student-athletes. The Committee expressed con- 
cern that student-athletes were coming to college with the promise of 
a degree, although many left before graduation. 

The Committee members were not particularly interested in recom- 
mending that Congress take a more direct role in the oversight of NCAA 
activities or in the challenge of reforming intercollegiate athletics. 
Rather, the Committee preferred a more subtle approach—applying 
outside pressure and scrutiny to encourage much-needed improvement 
from within the athletic community. 

The second area of congressional activity has been the introduction 
and passage of legislation.** Two laws enacted by Congress, the Student 
Right-to-Know Act?’ and the Equity in Athletics Disclosure Act,** focus 
on institutional disclosure of information about athletic programs and 
participants. 

The Student Right-to-Know Act, passed on November 8, 1990, re- 
quires all colleges and universities that award athletically related fi- 
nancial aid to report graduation rates in multiple formats both to the 
Department of Education and to prospective student-athletes. The same 
information also must be available to student-athletes’ parents, guidance 
counselors, and coaches. Institutions must provide graduation rates 
both for the general student population as well as for the student- 
athletes, broken down both by race and gender and also by sport. 
Currently, the Act is stalled at the Department of Education while the 
necessary implementing regulations are developed. 





15. Equity in Athletics Disclosure Act: Hearings Before the Subcomm. on Commerce, 
Consumer Protection and Competitiveness, 101st Cong., ist Sess. (1991); 102d Cong., 
ist Sess. (1992); 103d Cong., ist Sess. (1993). 

16. See David Williams II, Is the Federal Government Suiting Up to Play in the 
Reform Game?, 20 Cap. U. L. REv. 621 (1991). 

17. Pub. L. No. 101-542, 104 Stat. 2381 (Nov. 8, 1990). 

18. Pub. L. No. 103-382, 108 Stat. 4048 to 4051 (Oct. 20, 1994). 
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The Equity in Athletics Disclosure Act was signed into law in October 
of 1994 by President Clinton as part of the Elementary and Secondary 
Education Act, also known as the Improving America’s Schools Act of 
1994.’° It requires institutions of higher education that participate in 
the federal student aid program and that sponsor a college athletic 
program to prepare an annual report that gives certain information 
concerning the opportunities and benefits afforded to male and female 
student-athletes. The report must be available to students and prospec- 
tive student-athletes, as well as to the public at large. 

The Act requires that information be provided in two forms: team- 
by-team and program-wide. The team-by-team information must in- 
clude: the number of participants on each team; the operating expenses 
of each team; the gender, and full- or part-time status of the head 
coaches; and the number, gender, and status of the assistant coaches. 
The program-wide report requires disclosure of: the athletic scholarship 
money given to male versus female athletes; the expenditures on the 
men’s and women’s recruiting programs; the revenue generated by 
men’s sports versus women’s sports; and the salaries of the men’s 
teams’ coaches versus the women’s teams’ coaches. 

Congressional interest and activity over the last five years is now 
facing some roadblocks and meeting some resistance. One such obstacle 
is the Regulatory Transition Act of 1995,?° introduced in the House by 
Representative Tom DeLay, a Republican from Texas, and introduced 
in the Senate by Senator Don Nichols, a Republican from Oklahoma. 
This bill would impose a moratorium through June 1995 on any kind 
of new rule-making by a federal agency. While this bill has some broad 
applications, the Regulatory Transition Act has profound implications 
for college athletics. Specifically, it would affect the implementation of 
the Equity in Athletics Disclosure Act by suspending until July 1, 1995 
the implementation of any regulatory rule-making action that had taken 
place since November of 1994. Also, the bill would extend by about 
five months the mid-April 1995 deadline imposed on the Department 
of Education to publish the necessary implementing rules. 

The election of a new Republican-dominated Congress, which is 
interested in less government, presents another obstacle to congressional 
involvement in intercollegiate athletic reform. Reform-minded Demo- 
crats such as former Representative Tom McMillen (D-Md.), Senator 
Bill Bradley (D-NJ), and Representative Cardiss Collins (D-Ill.) had 
directed congressional attention to athletic regulation in the past. How- 
ever, their voices are stifled under Republican leadership. Consequently, 
college athletic reform is a low priority for the current Congress. 

A third obstacle to congressional involvement in collegiate athletic 
reform consists of strong lobbying efforts against Title IX.24 A loose 





19. Pub. L. No. 103-382, 108 Stat. 3518 (Oct. 20, 1994). 
20. H.R. 450, 104th Cong., 1st Sess. (1995); S. 219, 104th Cong., 1st Sess. (1995). 


21. Title IX of the Education Amendments of 1972, codified at 20 U.S.C. § 1681 
(1988). 
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coalition of coaches’ associations are lobbying Congress to re-examine 
Title IX to determine whether the Office of Civil Rights’ [OCR] inter- 
pretation of Title IX adequately reflects the original intent of the 
legislation.?? 

College Football Association (CFA) officials met with representatives 
of almost two dozen United States Senators in October of 1994. They 
discussed their concerns that OCR was ignoring the uniqueness of 
football in relation to other sports in its Title IX reviews of athletic 
programs. Afterward, twenty-two senators, including majority and mi- 
nority leaders, wrote a letter to the Education Secretary, Richard Riley, 
expressing their concern that Title IX ‘‘is having an unintended effect 
of threatening the economic well-being of certain colleges and univer- 
sities, particularly those with football teams.’’* 

The American Football Coaches Association (AFCA) has joined the 
lobbying effort, expressing two specific areas of concern: first, the 
proportionality prong of Title [X;** and second, the 1974 Javits amend- 
ment to Title IX, which states that enforcement of the legislation must 
include provisions that take into account the nature of the particular 
sport.?> The college football coaches, under the leadership of executive 
director Grant Teaff, complained that Title IX has hurt men’s sports, 
football in particular, as resources are shifted from men’s to women’s 
sports. They are concerned particularly about an OCR proportionality 
provision of the three-part review that requires that women’s athletic 
participation reflect women’s enrollment at the institution. The coaches 
argue that football should be exempt from the provision because it 
requires a larger number of players to field a competitive team. No 
female sport requires the same high numbers of participants. Also, it 
is one of the highest revenue-generating sports. 

The lobbying efforts have succeeded in encouraging Congress to 
review the impact of Title IX on college athletics. The House Subcom- 
mittee on Postsecondary Education, Training and Lifelong Learning, 
chaired by Representative Howard McKeon (R-Calif.), held an oversight 
hearing on May 9, 1995, to review Title IX and consider OCR’s related 
enforcement policy.?* The Senate has no immediate plans to re-examine 





22. See, e.g., Ronald D. Mott, Men’s Nonrevenue Coaches Take Case to Congress, 
NCAA News, Oct. 24, 1994, at 1. The article describes efforts led by the National 
Wrestling Coaches Association ‘‘to impress upon OCR that it should be just as concerned 
about preserving opportunities for the growing number of male student-athletes who are 
being told [that] their institutions are dropping a sport as it is about enforcing equal 
opportunity for women.”’ Id. 

23. Football Coaches Put Title IX on Defensive, Wasu. Post, Feb. 1, 1995, at C1. 

24. 44 Fed. Reg. 71,413, 71,418 (1979). 

25. Section 844 of the Education Amendments of 1974, Pub. L. No. 93-380, 88 Stat. 
612 (1974). 

26. Title IX and Its Effect on College Sports: Oversight Hearing Before the Subcomm. 
on Postsecondary Education, Training and Lifelong Learning, 104th Cong., ist Sess. 
(1995). 





24 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


Title IX, although the Senate Committee on Commerce, Science and 
Transportation has indicated that it will convene hearings on the 
Amateur Sports Act.?” Title IX is expected to be among the topics; 
however, no hearing date has been set. 

Short-term congressional attention to college athletic regulation is the 
result of these lobbying efforts. However, the ultimate goal appears to 
be a decrease in governmental intervention by weakening Title IX. 
Given the new political landscape, the coaches’ associations are ex- 
pected to continue their lobbying efforts. 

One can question the success of congressional intervention in college 
athletics. However, such activity, coupled with pressure from groups 
such as the media, state legislatures, the Knight Commission, and the 
Internal Revenue Service, has been important in the process of college 
athletic reform because it has nudged the NCAA to initiate some reform 
efforts of its own. The NCAA historically has fought outside interven- 
tion and sharing of control, and these current circumstances are no 
different. The NCAA does, however, recognize the influence and power 
of Congress—as illustrated by the opening of an NCAA satellite office 
in Washington, D.C. and by its retention of local legal counsel in the 
nation’s capital. 

Athletic certification exemplifies the NCAA’s effort to combat outside 
intervention and the negative image and loss of public confidence in 
the ideals of college athletics that are provoked by increased outside 
scrutiny. As the 1994-95 NCAA Manual states, the purpose of certifi- 
cation is ‘‘to validate the fundamental integrity of member institutions’ 
athletics programs through a verified and evaluated institutional self- 
study.’ Certification also provides the opportunity to educate the 
university community about athletics, its role and fit on campus, and 
the challenges of running an athletic program; to discuss the successes 
of athletics and the commitment to institutional control of intercolle- 
giate athletics within academics; to review an institution’s program and 
make improvements; and to increase public confidence.” 

The NCAA’s certification legislation went into effect in the fall of 
1993, beginning the first five-year cycle during which each Division I 
institution must be certified as a condition of NCAA membership. The 
essential component of certification is the campus-wide self-study, 
which requires the university to evaluate the operation of its athletic 
program as a part of an institution of higher learning. The self-study 
is designed to examine the fundamentals of institutional control and 
integrity by focusing on four general areas: governance and compliance, 
academic integrity, equity, and fiscal integrity. NCAA principles and 





27. Pub. L. No. 95-606, 92 Stat. 3045 (Nov. 8, 1978) (codified at 36 U.S.C. §§ 371- 
382b, 391-396 (1988)). 

28. 1994-95 NCAA Manual, supra note 10, at 399, NCAA Bylaws, Art. 23, § 23.01. 
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rules codify the standards by which each institution will evaluate itself 
and prepare improvement strategies. The self-study then is evaluated 
by a peer review team of experienced educational and athletics person- 
nel, who are selected and assigned by the NCAA’s Committee on 
Athletics Certification (CAC). The final certification determination, which 
is made by the CAC, can be ‘‘certified,’’ ‘‘certified with conditions,”’ 
or ‘‘not certified.’’ It remains to be seen whether or not the athletic 
certification program will be successful and put to rest congressional 
concerns. 

Meaningful reform of college athletics requires an evaluation and 
common understanding of its role in higher education. Is Congress 
capable of leading the reform charge or does it even have a role in the 
process? It may be a slow-moving body that is subject to lengthy 
procedures, political pressures, and major power shifts. However, con- 
gressional attention to athletics and questions about the educational 
nature and fairness of athletics have been important catalysts in the 
reform movement. 


RICHARD HILLIARD, DIRECTOR OF ENFORCEMENT, NCAA 


Introduction by Mr. Heisler 


Looking at regulation from the states’ point of view is the director 
of enforcement at the NCAA, a position he has held since 1988. He is 
responsible for coordinating the NCAA investigative programs, includ- 
ing the NCAA anti-gambling task force unit, supervising enforcement 
representatives, and overseeing the general enforcement process. Since 
1991, he has been responsible for monitoring governmental affairs that 
relate to the NCAA, and specifically, NCAA policies and procedures. 
He was an NCAA enforcement representative from 1984 to 1988. He 
received his bachelors degree in political science from Boston College 
in 1980, also playing football there from 1976 to 1978. In 1984 he 
received his law degree from the John Marshall Law School in Chicago. 
Please welcome Mr. Richard Hilliard. 


Remarks by Mr. Hilliard 


In this session, in looking at the attempts by state legislators to 
regulate the NCAA, a variety of areas come to mind. The one area that 
strikes at the heart of the NCAA is the ability of the Association to 
enforce its own rules and regulations. During this session, I would like 
to review the specific area in which state legislators have attempted to 
regulate the NCAA by proposing and enacting what commonly have 
been referred to as due process statutes—statutes that mandate how an 
infractions case should be processed in a particular jurisdiction. I would 
like to review several areas: first, the genesis of those state laws, the 
proposals dating back to 1990, and the impetus behind, and reaction 
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to, those proposals; what the NCAA did in 1991 by forming a special 
committee of legal experts to review the issue and make recommen- 
dations to the NCAA membership on how to improve the NCAA 
enforcement policies and procedures; the subsequent enactment of 
enforcement statutes in Nevada, Nebraska, Florida, and Illinois; the 
fallout of those passages, and as far as cases and controversies, those 
two instances in which federal lawsuits were filed in Nevada in 1993, 
and in Florida in 1994, and the court decisions in those cases. I will 
conclude with the question of whether the trend of due process statutes 
will continue. 

Initially, I think it is important that everyone is talking about the 
NCAA. However, I think that it is important to understand what the 
NCAA is. As many of you know, the NCAA is a voluntarily unincor- 
porated association of over a thousand member institutions, including 
four-year colleges, universities, and conferences. Members of the NCAA 
are located in each of the United States. Each year at an annual 
convention, members of the NCAA enact legislation dealing with stu- 
dent-athlete recruiting, eligibility, financial aid, admissions, and other 
matters. All NCAA legislation must be adopted by a vote of the active 
members. NCAA legislation consists both of substantive rules and of a 
procedural enforcement program. Specifically, there are rules and re- 
gulations controlling how an infractions case should be processed, in 
particular, bylaws 19 and 32 in the NCAA Manual.* As a condition of 
membership, each institution is obligated to apply and enforce all 
legislation related to its own athletics program.*t The NCAA Manual 
also specifically provides that the enforcement procedures of the As- 
sociation shall be applied to an institution when it fails to fulfill this 
obligation.*? 

In addressing the topic of how state legislators have attempted to 
regulate the NCAA through due process statutes, we must go back to 
1990, when several states introduced bills entitled ‘‘Collegiate Athletic 
Association Compliance Enforcement Procedure Act.’’ At one time 
between the 1990 and 1991 legislative sessions, approximately fourteen 
states had proposed bills that could be characterized as due process 
bills, which mandated how an athletic association should conduct an 
infractions case in a particular jurisdiction.** In response to the intro- 
duction of these bills, in 1991 the NCAA formed a special committee 
of legal experts from within the NCAA membership and from the 
general public, headed by Rex Lee, the former Solicitor General of the 
United States and president of Brigham Young University, and by 





30. NCAA Manual, supra note 10, at 337, NCAA Bylaws, Art. 19; Id. at 455, NCAA 
Bylaws, Art. 32. 
: 31. Id. at 337, NCAA Bylaws, Art. 19, § 19.01.3. 
32. Id. at 344, NCAA Bylaws, Art. 19, § 19.6.3.1. 
33. The 14 states are: Alabama, California, Florida, Illinois, Iowa, Kansas, Minnesota, 
Mississippi, Missouri, Nebraska, Nevada, New York, Rhode Island, and South Carolina. 
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former United States Supreme Court Chief Justice Warren Burger. The 
committee’s responsibility was to review and make recommendations 
on how to improve the NCAA infractions process. The committee heard 
testimony from individuals who had been involved in NCAA infractions 
cases and reviewed the NCAA enforcement procedures. By 1991, the 
committee recommended major changes to enhance the speed, openess, 
and fairness of the NCAA enforcement activities. The special committee 
attempted to accomplish two important objectives: maximizing fairness 
to member institutions and individuals accused of wrong-doing, while 
preserving the effectiveness of the Association’s ability to investigate 
and take corrective measures expeditiously in infractions cases. 

The special committee made eleven recommendations to be consid- 
ered by the NCAA voting membership. The recommendations primarily 
dealt with what is a standard consideration of due process: initial 
notice. One of the recommendations made by the committee was an 
enhanced letter of preliminary inquiry. Previously, the enforcement 
procedures dictated that the NCAA would send out a letter of prelim- 
inary inquiry only to the CEO of the institution being investigated. 
Now, under the recommendation by the special committee, an enforce- 
ment staff member goes to the campus, speaks to the CEO, reviews the 
information the enforcement staff has at that time, and also identifies 
the specific areas or individuals being investigated—the athletic pro- 
gram, the coaches, and the student-athletes. 

The committee also recommended establishing a summary disposition 
procedure for treating major violations at a reasonably early stage in 
the investigation .** Out of all of the recommendations that subsequently 
have been adopted by the membership, this is one aspect that probably 
has been used the most. Summary disposition is a procedure used 
when the university staff and involved parties have agreed that the 
school has violated particular rules, and have made conclusions upon 
which the staff and the involved parties can agree. The university 
recommends penalties and submits that information to the Committee 
on Infractions. Out of the major infractions cases processed within a 
year, probably about half of those now use the summary disposition 
process. 

The committee also recommended: liberalized use of tape recordings 
and making such recordings available to involved parties; use of former 
judges or other legal authorities as hearing officers in cases involving 
major violations and not resolved in the summary disposition process; 
use of open hearings to the greatest extent possible; provision of 
transcripts of all infractions hearings to appropriate involved parties; 
refinement and enhancement of the role of the Committee on Infractions; 
and establishment of a limited appellate process beyond that committee. 

After the special committee made its recommendations, the NCAA 
voting membership subsequently voted upon these recommendations, 
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and by 1994, had adopted all recommendations made by the special 
committee, except for the provision of open hearings. Under the new 
procedures recommended by the special committee and adopted by the 
Association, the NCAA enforcement and infractions program arguably 
could satisfy whatever procedural challenges might be posed under any 
reasonable set of due process standards applicable to the world of 
administrative decision-making, whether emanating from the balancing 
tests of Goldberg v. Kelly*® or Mathews v. Eldridge** or state constitu- 
tional law. 

When presented with the recommendations made by the special 
committee, many state legislators reconsidered their proposals and 
withdrew their due process statutes. However, four states, Nebraska,°” 
Nevada,* Illinois,*° and Florida,*° eventually enacted due process sta- 
tutes that essentially require any national collegiate athletic association 
to provide certain procedural due process protections to a state insti- 
tution, employee, student-athlete or booster who is accused of rules 
infractions during any enforcement proceeding in which sanctions may 
be imposed. Many of the procedures required by the statutes were not 
included in the NCAA enforcement program. The four statutes are 
similar, yet each has different requirements regarding notice and hear- 
ing, the right to confront witnesses and evidence, the right to counsel, 
NCAA penalties, records of proceedings, judicial review, remedies, and 
statutes of limitations. In addition, several of the statutes provide that 
an institution that raises a successful challenge under the statute is 
entitled to reasonable attorney fees and compensatory damages.*! 

After the enactment of these statutes, two circumstances arose to test 
two of the statutes in United States District Courts. In 1991, the Nevada 
statute*? was the first tested.** As background, in 1990, a letter of 
official inquiry—basically, allegations outlining rules violations—was 
sent to the University of Nevada Las Vegas (UNLV), charging members 
.of the UNLV men’s basketball program with rules violations. In April 
of 1991, the Nevada due process statute became law, and these named 
individuals asserted their rights to have the NCAA proceedings against 
them comply with the state statute. Confronted with the problem of 
proceeding with the case and violating the state law, in November of 





35. 397 U.S. 254, 90 S. Ct. 1011 (1970). 

36. 424 U.S. 319, 96 S. Ct. 893 (1976). 

37. NEB. REv. STAT. §§ 85-1201 to 85-1210 (1994). 
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39. 110 I.L.C.S. 25/1 - 25/13 (1995). 

40. Fia. Stat. ANN. § 240.5339-240.5349 (West Supp. 1994). 
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1991 the NCAA filed a complaint in the District Court for the District 
of Nevada for declaratory judgment and injunctive relief. The NCAA 
sought a declaration that the Nevada statute was unconstitutional be- 
cause it violated the Commerce Clause** and the Contract Clause.** The 
NCAA sought an order enjoining the application of the statute to the 
infractions proceeding.*® 

The district court ruled that in order for the NCAA to accomplish its 
goals it must apply enforcement procedures even-handedly and uni- 
formly on a national basis.*”? The district court found that the Nevada 
statute violated both the Commerce Clause and the Contract Clause, 
and enjoined its application to the NCAA proceeding against the de- 
fendants.*® The defendants appealed the decision to the United States 
Court of Appeals for the Ninth Circuit.“° In November of 1993, a 
unanimous three-judge panel ruled that the Nevada statute could not 
withstand Commerce Clause scrutiny. The appellate court reasoned 
that, in order to avoid liability under the statute, the NCAA would be 
forced to adopt Nevada’s procedural rules for Nevada institutions. 
Consequently, if the NCAA wished to have nationally uniform enforce- 
ment procedures, which it needed to accomplish its fundamental goals, 
the NCAA would have to apply Nevada’s procedures to enforcement 
proceedings throughout the country. This, the court reasoned, ran afoul 
of the Commerce Clause.*° The court concluded: 


We appreciate Nevada’s interest in assuring that its citizens and 
institutions will be treated fairly. However, the authority it seeks 
here goes to the heart of the NCAA and threatens to tear that heart 
out. Consistency among members must exist if an organization of 
this type is to thrive, or even exist. Procedural changes at the 
border of every state would as surely disrupt the NCAA as changes 
in train length at each state’s border would disrupt a railroad. It 
takes no extended lucubration to discover that. If the procedures 
of the NCAA are ‘‘to be regulated at all, national uniformity in 
the regulation adopted, such as only Congress can prescribe, is 
practically indispensable... .’’* 


In short, when weighed against the provisions of the United States 
Constitution, the statute was found wanting. The appellate court did 
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not address the Contracts Clause or First Amendment issues addressed 
by the district court. The defendants’ appeal to the United States 
Supreme Court in early 1994, on certiorari, was denied. 

The other state due process statute that has been tested recently was 
in Florida, in 1994.** Last spring, a Sports Illustrated article highlighted 
a situation involving sports agents purchasing apparel at a Tallahassee 
Footlocker store for Florida State University (FSU) football student- 
athletes.** In trying to process the eligibility matters as a fall-out of that 
incident, neither FSU nor the NCAA could proceed without being in 
conflict with the Florida due process statute. FSU had conducted an 
independent internal inquiry, and had concluded that four currently 
enrolled student-athletes had violated NCAA rules. However, the Uni- 
versity could not apply NCAA eligibility procedures for fear of violating 
the Florida law. 

Consequently, in August of 1994, the NCAA filed suit in the United 
States District Court for the Northern District of Florida against the 
Florida Board of Regents, seeking to have voided the Florida law that 
interfered with the Association’s ability to conduct its national enforce- 
ment program.®* Similar to the Nevada law, the Florida statute required 
the NCAA to follow certain procedures to protect student-athletes, 
athletic department employees, and others in the state of Florida. 
Similar to the Nevada case, the suit filed by the NCAA contended that 
the Florida law violated the Commerce Clause, the Contracts Clause, 
and also the Florida Constitution. The NCAA also claimed that the law 
deprived the NCAA and its members of their fundamental First Amend- 
ment right of freedom of association. As noted in the brief filed by the 
NCAA, it would be impossible for members of the NCAA to agree on 
specific rules and enforce them in the same way in all fifty states if 
state laws have different requirements.** 

The NCAA filed suit also because of the conflict the law caused for 
the NCAA and its members in Florida, by requiring Florida institutions 
to decide between abiding by NCAA rules and procedures or complying 
with state law. In the absence of the statute, under NCAA procedures 
FSU would have declared the four student-athletes ineligible to com- 
pete, because they broke NCAA rules. After declaring them ineligible, 
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FSU could have applied for restoration of the players’ eligibility under 
the NCAA eligibility appeals process. Based on precedents, the NCAA 
could have imposed conditions for eligibility restoration, such as re- 
quiring the student-athletes to sit out a specific number of games. 
Rather than follow the NCAA procedure and act contrary to the Florida 
statute, however, FSU chose to discipline the student-athletes on its 
own, based on the way the NCAA had handled similar cases in the 
past. However, to comply with NCAA requirements, FSU could not 
allow those student-athletes to play in games without having their 
eligibility restored under the NCAA process, or FSU would have been 
in violation of Association rules that prohibit ineligible student athletes 
from competing. 

As was the case with the Nevada situation, the Florida statute had 
strict requirements about how to process allegations of activities that 
are contrary to NCAA rules. The Association maintained that some of 
the statutory provisions were impossible to meet. The suit noted, 


For example the statute requires that all investigations, discovery, 
presentation of evidence and hearings be conducted like a judicial 
trial. Neither the NCAA nor participants in an infractions pro- 
ceeding has the authority or power to subpoena or in any manner 
require witnesses to cooperate in an investigation, appear, testify, 
produce documents or give evidence under oath.*” 


Other provisions in the statute included a two-month notice before any 
hearings on charges, which would preclude handling situations like 
that of the FSU student-athletes in a timely manner. Also, as was noted 
in the suit, NCAA administrative procedures do not occur in a court 
of law. As a result, the NCAA could not guarantee the same judicial 
procedures.** 

On November 8, 1994, United States District Court Judge William 
Stafford referenced the Nevada District Court’s opinion that ruled the 
Nevada law unconstitutional as a violation of the Commerce Clause 
and the Contract Clause of the United States Constitution, and also 
noted that the Ninth Circuit affirmed the district court’s decision on 
Commerce Clause grounds, finding it unnecessary to reach the Contract 
Clause issue.®® Judge Stafford wrote, ‘‘Having now carefully reviewed 
the record in this case, heard the arguments of counsel, and studied 
the pertinent caselaw the court concludes that the Florida Act suffers 
from the same infirmities that plagued the Nevada statute. The Florida 
Act violates both the Commerce Clause and the Contract Clause.’’® The 
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Florida Board of Regents did not choose to appeal the decision by 
Judge Stafford, and therefore, the decision holds today. 

It is clear that out of the four due process statutes enacted, two have 
been ruled unconstitutional—specifically, Nevada and Florida—with 
two statutes remaining to be challenged—lIllinois and Nebraska. To 
date, there has been no case or controversy in either of those two states 
to test the Illinois or Nebraska statutes. The question thus posed is this: 
Will state legislators continue to attempt to regulate the NCAA as it 
relates to enforcement policies and procedures? Of note, two due 
process bills recently were introduced, one in Mississippi and one in 
Maine. Notably, NCAA letters of preliminary inquiry also have been 
sent to member institutions in those respective states. The Mississippi 
bill failed to get out of committee, and therefore, died in session; the 
Maine provision was defeated in committee in March of 1995. 

I think it is fair to state that the trend has slowed, particularly because 
of the two federal court decisions ruling unconstitutional the due 
process statutes in Nevada and Florida. In closing, and also addressing 
the topic of whether the trend will continue, I believe the NCAA as a 
national organization has responded to the critics of the enforcement 
program, has listened carefully to what the critics have had to say, and 
has made recommendations regarding how to improve the enforcement 
program. This demonstrates that a national organization of over one 


thousand members is willing to react, review, and adopt rules that 
provide for greater fairness in the processing of infractions matters. 
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NCAA REGULATION OF COLLEGE 
ATHLETICS 


DAN DUTCHER, DIRECTOR OF LEGISLATIVE SERVICES, NCAA 
Introduction by Mr. Heisler 


This next session involves a specific analysis of how the NCAA regulates 
college athletics, with a particular emphasis on the future of the NCAA’s 
involvement in that area and a look at the current push for deregulation. 
This session will look at the regulatory aspect both from the NCAA’s 
perspective as well as from that of the individual institutions. 

Providing. the NCAA perspective is the director of legislative services 
at the NCAA since 1991. Prior to that, he served as an NCAA legislative 
assistant for five years. He also serves as a staff liaison to various Division 
Ill subcommittees of the NCAA Presidents’ Commission and the NCAA 
Council. He is a graduate of the University of Notre Dame, and earned 
his law degree from the University of Kansas in 1984. Please welcome 
Mr. Dan Dutcher. 


Remarks by Mr. Dutcher 


I have been asked to focus on three issues. First, I will review the 
current state of the NCAA’s regulatory process. Second, I will discuss 
attempts to deregulate NCAA legislation. Finally, I will attempt to identify 
some future trends related to the Association’s regulations. 

It is important to understand how the NCAA’s legislative process really 
works in order to appreciate the extent to which college athletics truly 
has been in flux during the last few years. The process is shrouded in 
myth, chief of which is that the NCAA staff in Overland Park, Kansas 
enacts the Association’s legislation. Nothing could be further from the 
truth. 

Two things must happen before any NCAA legislative proposal can be 
enacted. First, the proposal must be sponsored properly. Only the NCAA 
Presidents’ Commission, the NCAA Council or the presidents of at least 
eight NCAA member institutions can sponsor a proposal for consideration 
by the NCAA membership. Secend, the proposal must be approved by a 
vote of the affected institutions at the NCAA annual convention. Each 
affected institution and conference receives one vote, and proposals are 
debated and voted on in business sessions that are very similar to town 
meetings. 

The process, then, is fairly democratic—too much so in the opinion of 
some participants. The president of each institution determines who can 
cast that institution’s vote and, in many instances, how the vote will be 
cast as well. Consequently, the process features a significant amount of 
presidential control. 
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In January of 1995, the membership considered 150 proposals, and 
over 90 of them were adopted. From that standpoint, it was not an 
unusual convention. In fact, over the last eight conventions, an average 
of 160 proposals have appeared in the convention program, and the 
adoption rates have remained significantly high. 

Considering that every one of these proposals can be seen as a Call 
for change from within the NCAA, the Association’s current regulatory 
process can be seen as quite fluid as well as democratic. This continual 
flood of new legislation can have significant ramifications at the insti- 
tutional level, a point that Mike Glazier will address in more detail.” 

This brings me to the second topic of deregulation. The deregulation 
concept certainly is not new; deregulation of NCAA legislation has 
been a topic of interest for many years. One NCAA committee or another 
has been charged with this goal for at least the last ten years, and 
probably much longer. 

The latest push towards deregulation can be traced to the ‘‘State of 
the Association’’ speech given by former NCAA Executive Director Dick 
Schultz at the 1991 NCAA convention. During that speech, Mr. Schultz 
asked the delegates to become serious about rules deregulation, claim- 
ing, ‘‘We have talked a lot about this in the past, but we really have 
not been serious or taken the proper steps to bring this about.’’® To 
get the process started, Mr. Schultz convened a meeting of more than 
fifty Division I coaches from all sports in an attempt to reach agreements 
on reducing and simplifying recruiting rules. The goal of the meeting 
was ‘‘[t]o eliminate those [rules] that are discriminatory and unneeded 
and end up with a very concise set of rules that are easy to understand 
and can be easily followed.’’® 

The results of that meeting were somewhat surprising. Rather than 
identifying regulations to be eliminated, football and basketball coaches 
suggested even more regulations, especially related to enforcement 
penalties. Coaches in other sports were more supportive of the concept 
of deregulation, but could identify few specifics. 

Subsequently, the NCAA established a special committee to study 
rules deregulation on a sport-by-sport basis. It studied the concept for 
over a year, and after receiving significant feedback from various con- 
stituencies, it came to the conclusion that there is little support among 
the NCAA membership for significant deregulation in any sport. The 
committee ultimately made six legislative recommendations and then 
disbanded. Three of the proposals were adopted, but none of them 
appear to be significant. 
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This outcome is not unprecedented. The NCAA also has a standing 
committee that is charged with addressing deregulation among other 
things, the Legislative Review Committee. At the 1994 NCAA conven- 
tion, that Committee presented a package of fourteen proposals to 
deregulate the Association’s recruiting legislation. Eleven of those 
proposals were adopted, but three of the most significant proposals 
were rescinded quickly in January of 1995.° 

What do the results of these deregulation efforts tell us? At the very 
least, they suggest that deregulation is easier said than done. But they 
also may suggest that the achievement of significant legislative dereg- 
ulation is akin to the quest for the Holy Grail—a noble, and maybe 
even a romantic, quest that may not be achieved, at least in this lifetime, 
given the inherently competitive nature of intercollegiate athletics. 

My third topic is the future of NCAA regulations, which will require 
me to be a bit of an unlicensed prognosticator. Having stated that 
warning, the discussions regarding the restructuring of the NCAA will 
have a huge impact on both the nature and the output of the NCAA’s 
regulatory process. These restructuring talks began in earnest early last 
year, and are likely to produce significant legislative proposals to be 
voted on at the 1996 NCAA convention and beyond. 

One of the main themes of the current restructuring talks has been 
greater federation, meaning that the regulatory process in each mem- 
bership division may differ significantly. The NCAA currently has three 
membership divisions, and right now the regulatory process in each 
division is the same. Currently, all three membership divisions must 
approve any change in legislation. A federated regulatory process may 
open the door to division-by-division consideration of more liberal 
legislation in areas such as amateurism, benefits for student-athletes, 
and even championships. 

Restructuring also may mean a decline in the importance of the 
annual convention, as Division I, and perhaps Division II, will adopt 
a more streamlined legislative process. This process may be less like 
the current ‘‘town hall’’ approach and more similar to the federal 
government model, with the development and circulation of proposed 
regulations to implement underlying legislation, membership comment 
periods, and so on. This will permit greater participation of presidents 
at the policy level, and will allow athletic administrators to concentrate 
on the details of the administration and implementation of NCAA 
legislation at the operational level. 

In summary, the NCAA legislative process is very active, maybe too 
active. Certainly, the trend continues to be toward more, not less, 
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regulation. It is unclear how restructuring will affect this process, but 
it is very unlikely that the legislative process will wither away. 


MICHAEL GLAZIER, ATTORNEY, BOND, SCHONECK & KING 


Introduction by Mr. Heisler 


Looking at NCAA regulations from the viewpoint of the colleges and 
universities is a resident partner of the Overland Park, Kansas law firm 
of Bond, Schoneck & King. His practice concentrates in the area of 
athletics and higher education, and includes the representation of 
colleges, universities, conferences and associations, and individuals in 
NCAA-related matters. He previously was a partner with a Chicago, 
Illinois law firm, and was a founding partner of the Slive-Glazier Sports 
Group. He knows his subject matter well because he served seven years 
on the NCAA enforcement staff prior to entering private practice. Please 
welcome Mr. Michael S. Glazier. 


Remarks by Mr. Glazier®’ 
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EDUCATING THE ATHLETE 


ART PADILLA, ASSISTANT TO THE CHANCELLOR, NORTH CAROLINA STATE 
UNIVERSITY 


Introduction by Mr. Heisler 


Maybe never before in the history of college athletics has there been 
so much discussion about the role of the student-athlete. Athletes 
themselves call for individual subsidies in the wake of multi-million- 
dollar television and football bow] contracts. Administrators ask whether 
or not our student-athletes truly are receiving an education. Just how 
are sports and academics supposed to mesh on the college campuses 
of the 1990s? Providing one look at this issue is the assistant to the 
chancellor at North Carolina State University. He is an active faculty 
member in the College of Management, formerly was an associate vice 
president for academic affairs at the University of North Carolina, and 
has written extensively on the management and economics of intercol- 
legiate athletics. Please welcome Dr. Art Padilla. 


Remarks by Dr. Padilla 


I will address three matters regarding educating the athlete. First, I 
will give you an overview of academic eligibility and the history of 
academic standards that apply to athletes. Second, I will discuss some 
of the general issues regarding the education of the athlete. Finally, I 
will offer some conclusions based on fact and opinion. 

Academic standards for Division I athletes began a slippery slide 
down a sharp slope in the early 1970s. Before that period, there was a 
rule called the ‘‘1.6 rule,’’ which basically meant that athletes had to 
have a high school grade point average (GPA) and SAT scores in a 
combination that would predict a 1.6 GPA as a college freshman. In 
addition, some of the conferences, like the Atlantic Coast Conference, 
required other minimum scores or standards, such as an SAT score of 
at least 800. In 1972, the ‘1.6 rule’’ was eliminated and replaced 
essentially with nothing. Thus, all standards were eliminated, and 
basically, an athlete only had to graduate from high school with a 2.0 
GPA to play college sports, which was not a very challenging criterion. 
In 1974, moreover, freshman were allowed for the first time in many, 
many years to compete in varsity competition. It was around this time 
that we began hearing the first stories about hardship cases, recruiting 
scandals, and academic exploitation. 

This period also signalled the beginning of the influence of television 
over college athletics. This influence established a culture that has 
continued until today, in which a lot of universities increasingly began 
making major decisions from the perspective of the suitability of the 
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end product for broadcast purposes, rather than from the perspective 
of how their actions could help the student-athlete succeed as a student. 
That culture continues today, and the incentives that encourage it have 
gotten even more powerful. Consider the fact that, in 1982, the tele- 
vision rights fees revenues for Division I men’s basketball totalled just 
under $15 million a year. In 1995, however, the rights total about 
$150 million, and the new television contract that runs through the 
year 2002 pays about $260 million.© 

It took roughly a decade, from 1972 to about 1982, for a group of 
university leaders to meet, first in Chapel Hill and then in Miami, to 
begin to lay a foundation of reform, in spite of significant opposition 
from the NCAA. These efforts ultimately led to the establishment of 
what we now call the NCAA Presidents’ Commission, although origi- 
nally this Commission was proposed to be a much more powerful 
organization than it actually turned out to be. However, the most 
important contribution by those university leaders was the establish- 
ment of something called Proposition 48, which set minimal standards 
for freshman eligibility. Proposition 48 requires an SAT score of 700 
and a high school GPA of 2.0 in eleven college prepatory classes in 
order to be eligible to compete as a freshman.” 

Proposition 48 has been criticized heavily. It is very modest, but its 
impact should not be overlooked. In 1985, the year before Proposition 
48 went into effect, forty to sixty percent of freshmen entering the 
average Division I-A football or men’s basketball program scored below 
700 on the SAT.”: In 1986, the first year Proposition 48 was in effect, 
that percentage had dropped to nearly zero.”? Consequently, Proposition 
48 did have a great impact. More importantly, the dire predictions that 
were made by Proposition 48 opponents simply just have not materi- 
alized. For example, according to NCAA data, the participation rate of 
black student-athletes initially declined after enacting Proposition 48, 
but within four years, the participation rate of black student-athletes 
exceeded the levels before the enactment of Proposition 48.7? Graduation 
rates for black athletes also have increased. For black male student- 
athletes entering college in 1985, 34% graduated after five years; for 
those entering college in 1988, the graduation rate rose to 42%—an 
increase of about 24%. For black female student-athletes the graduation 
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rate increase was even higher, from 44% for the 1985 entering class to 
58% for the 1988 entering class—an increase of almost 32%.” 

Unphased by these facts, critics recently turned to very bizarre, but 
more subtle, arguments in which they contend that although graduation 
rates have increased, Proposition 48 merely has replaced lower socio- 
economic kids with middle-class socio-economic kids, which to the 
critics is unacceptable. However, I have not seen any evidence of this. 
Others have contended that the SAT and ACT are racially biased, and 
that their use as part of a very minimum eligibility standard for athletes 
impairs access to higher education in America. It always has seemed 
to me to be a huge reach, a very unwarranted leap, to accept the 
proposition that says that the real problem, the very real problem, of 
minority access to higher education in America is solved by eliminating 
the SAT standard for freshman in Division I-A football and men’s 
basketball. I just do not see the logic of that. The overwhelming 
proportion of minority students are not affected one way or another by 
the standards. Moreover, this argument sends what I consider to be a 
terrible message to young people by asserting that they cannot be 
expected to achieve extremely minimal levels of high school perform- 
ance. 

Where are we today with respect to these standards? In spite of a lot 
of opposition and in spite of a lot of ambivalence towards and confusion 
over the issue, Proposition 48 was strengthened last year. It now has 
been replaced by something called Proposal 16, which calls for a sliding 
scale of GPA and SAT scores.” For example, a student who has a 2.5 
GPA must score 700 on the SAT; a student who has a 2.0 GPA must 
score 900 on the SAT. There also are a couple of additional courses 
that prospective student-athletes must take in high school. Unfortu- 
nately, the debate around this process has been very confusing, and 
has precipitated the resurrection of the Knight Commission, which 
made a significant contribution by clarifying the debate and by strength- 
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ening the resolve of the Presidents’ Commission. Ironically, this change 
—moving from the old ‘1.6 rule’ to Proposition 48 to what we have 
now—takes us full-circle back to where we were twenty years ago, 
except that freshman are eligible to play and that partial qualifiers can 
practice on campus. 

These are the broad parameters of initial eligibility that govern min- 
imum standards for all of the premier American universities. They are 
standards that, in the main, apply only to athletes in revenue sports— 
football and men’s basketball—and they are standards that are consid- 
erably lower than those that apply to regular students, and this thought 
frames my first observation. Many of the students we invite and recruit 
to represent us in athletic competitions are poorly prepared students 
in comparison to the other students at these premier institutions. There 
is no question that most of the student-athletes involved in the revenue 
sports are that way. For example, according to recent NCAA data, the 
average SAT for football team members at Division I-A institutions 
generally will be three to four hundred points lower than the average 
for general students at those institutions.” I use SAT scores here to 
depict general academic preparedness, and this gap points to hugh 
differences in preparation and in writing skills. 

There is nothing wrong with bringing exceptions to an institution, 
but the whole point about student exploitation, the issue of how we 
treat students and how we educate them once they get to a university, 
has to do with recognizing that an exception is just that—an exception. 
The university has a moral obligation to assist and to mentor those 
kids to ensure that they succeed as students. Obviously, universities 
have not been doing a very good job in this area. Some universities, 
particularly smaller, private ones, probably are more successful than 
are other institutions, but we do have about one hundred institutions 
that participate in big-time sports in America and this is not going on 
at all of them. 

Of particular concern is the culture that brings these young people 
to campus and says it does not matter that, perhaps, the student comes 
from a one-parent family. It does not matter that no one ever made 
sure the student did homework. It does not matter that the student- 
athlete did not go to a summer camp. It does not matter that there 
were no books in the house. It does not matter that the student-athlete 
had no magazines to read. This culture asserts that a tutor in the 
athletic department who used to teach at a local high school will take 
over at the eleventh-and-a-half hour and will overcome all this history, 
and by the way, not only will this young person have to work thirty 
hours a week as an athlete and compete on the field or the court against 
some of the best athletes in the United States, but he or she also must 
compete in the classroom against some of the best high school students 
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in the United States. This never has made any sense to me. If the 
university wants to bring those kids in, then it has a moral responsibility 
to deal with their education, and we just have not been addressing this 
issue well. 

Related to this is my second point. Even well-prepared student- 
athletes need the opportunity to be real students, and to major in 
disciplines that challenge their intellect and that fulfill their personal 
aspirations. Is there anyone outside the coaching business who believes 
that season lengths and practice playing schedules are reasonable? For 
example, most institutions play fifty or sixty baseball games between 
the end of February and the end of April. A few years ago, the 
presidents were at a conference in San Francisco and discussed some 
of these issues. The presidents were calling then for a change of season 
lengths and were trying to deal with matters that affect how students 
learn and how many chances they have to participate in regular things 
like attending symposia or lectures. Unfortunately, as a result of a great 
deal of pressure from some coaches, the presidents decided to let the 
athletic directors take over the process, which was relabeled ‘“‘cost- 
cutting.’’ But it is not cost-cutting, and it has nothing to do with saving 
money. It has everything to do with giving students who participate in 
intercollegiate athletics a chance to be real students. It sometimes may 
cost less to practice fewer times, but generally, it does not. Nevertheless, 
the effort was relabeled ‘‘cost-cutting’’ and then it was said that the 
presidents had no business being involved in the process because they 
had no expertise in intercollegiate athletics matters. 

The length of sports seasons and the number of games have not been 
dealt with very well, and if you do not believe that, ask any college 
football player how much he loves spring practice. College sports 
involve a year-long process during which student-athletes have to fill 
out little cards during the summer and mail them into their coaches to 
tell them what they did each day. It is a year-long operation, a full- 
time job. 

Yogi Berra said that when you come to a fork in the road you need 
to take it. Certainly we are at a fork in the road. If the Knight 
Commission had not resurrected itself, we very likely would have had 
some serious erosions in academic standards for athletic eligibility this 
year. This underscores the fragility of the condition of intercollegiate 
athletics. No one—and most regrettably including the Knight Commis- 
sion—has been able to deal with the galloping commercialization of 
college sports. Father Beauchamp said people are not just immune, but 
rather, are numbed by the size of the recent CBS contract.”” The main 
impact of this particular trend, of course, is that it continues to widen 
the huge gap between athletic departments and the rest of the univer- 
sity, and I think that this is a bad trend. Most of us have to be 
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sympathetic to the ambivalent messages that our athletic directors get. 
We tell them that their programs must break even without any insti- 
tutional help, and yet we moan and groan when we see the CBS deal 
and the ‘‘USF&G-Outback Steakhouse-Golden Corral-Peach Bowl.”’ 

In terms of educating the athlete, one has to be concerned about the 
messages and signals our young people are getting when they see the 
contracts of the coaches and the athletic directors, and the shoe deals, 
and the posh conferences that we attend. In these contexts, it also 
affects in a very real sense how the general public that supports our 
institutions sees what we do. 

Finally, faculty involvement in intercollegiate athletics is an indis- 
pensable ingredient because their thoughtful participation in the gov- 
ernance of college sports can be extremely valuable. The faculty on 
most university campuses, however, have an awesome proclivity for 
what may be called ‘‘cultured ignorance,’’ in spite of the fact that their 
involvement can be a huge help to university presidents. Presidents 
have to continue to find constructive ways to encourage faculty to help 
strengthen athletics as an adjunct to the educational purpose of a 
university. 

Universities also should recognize that they may win separately, but 
that we all tend to lose together. This is why I think that the Presidents’ 
Commission and its role and its structure and its power, along with 
how much help it gets, are so important to this process. Individual 
faculty and individual presidents have very little incentive to do any- 
thing individually. Why should they, when they may be at an institution 
for only six or seven years? They have enough to deal with without 
taking on all the friends of the university and the sports fans. This 
individual behavior is understandable, but at the same time, suggests 
that a strong union of presidents is needed to keep hammering on the 
problem. 

There is a lot of good in college athletics, and I think we owe it to 
the young people that we invite to represent us to think clearly and 
morally about these issues as we address further reforms. 


ToM McCMILLEN, Co-CHAIR, PRESIDENT’S COUNCIL ON PHYSICAL FITNESS 


Introduction by Mr. Heisler 


Providing a second look at the student-athlete concept is another 
former student-athlete himself. He served three consecutive terms in 
the United States House of Representatives, representing the state of 
Maryland from 1987 to 1993. In 1993, he was named by President 
Clinton to co-chair the President’s Council on Physical Fitness and 
Sports. He is a Phi Beta Kappa graduate of the University of Maryland 
in pre-med, and while at the University was a three-time All-American 
in basketball. He was a member of the 1972 United States Olympic 
Team, eventually was awarded a Rhodes Scholarship, and graduated 
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from Oxford University in 1978 with a masters degree in politics, 
philosophy, and economics. He played in the National Basketball As- 
sociation with the New York Knicks, the Atlanta Hawks, and the 
Washington Bullets, and retired in 1986. In Congress, he served on the 
Energy and Commerce Committee, and on the Science, Space and 
Technology Committee. He was inducted into the GTE Academic All- 
American Hall of Fame, served on the Knight Commission, and co- 
authored Out of Bounds, a book on sports and ethics in America.” 
Please welcome Mr. Tom McMillen. 


Remarks by Mr. McMillen 


It is a pleasure to be here at Notre Dame. I have enjoyed working 
with Father Hesburgh over the last couple of years on the Knight 
Commission, and it is a pleasure to talk about this issue of reforming 
college sports, and in particular, educating the athlete. I spent a lot of 
time on these issues, not only on the Knight Commission, but as an 
author and in the Congress working on a number of measures that I 
hoped would improve the situation of college sports. First, let me say 
that I do believe that we ought to keep the ‘‘student’’ in ‘‘student- 
athlete.’’ I am not one of those who believes that universities should 
lose sight of their primary mission, which is to provide higher education 
for our students across this country. When I say that, I like to always 
preface it by some broad observations, which I think helps people put 
these issues in perspective. 

The United States of America is really the only nation in the world 
that long ago put our schools and sports together. If you look around 
the world, if you look at Oxford or other universities, they have some 
sports but it is nowhere near the kind of intermingling that we have 
seen, not only in our secondary schools but also in our colleges. As a 
result, keeping the balance has been very difficult. 

It also is important to recognize that we have a serious educational 
crisis in this country when fourteen countries scored better than the 
United States on tests of basic math and science and reading skills.” 
We have a big job to do. We must do nothing at the level of higher 
education to impede our objective of improving the educational capa- 
bilities of our students. 

College sports is a wonderful thing. It has a wonderful upside, as 
we here at this renowned university know, but it also can have a tragic 
and horrible downside. I have seen this myself in my alma mater, the 
University of Maryland, where in the aftermath of Lenny Bias’s death, 
endowments to the University fell. People did not want to contribute 
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to their alma mater. I was involved in raising money for the University 
of Maryland as a volunteer, and saw the horrible downside of being 
on the front page of the Washington Post and having your university 
excoriated for problems in its athletic department. 

My perspectives come, as I said, as an author and as someone who 
worked on these issues on the Knight Commission, but also as a member 
of Congress. When I was in Congress, I proposed reforms that I thought 
really needed to be addressed. Number one was that the problem starts 
in the high schools. If we do not have a national play standard, 
requiring kids to get basic grades to play sports, the problem is just 
going to end up in the colleges. As Art Padilla pointed out, the average 
grade point average for student-athletes in our high schools is some- 
where between a 1.3 and a 1.6.°° Very few states have passed play 
standards. I proposed a measure that I thought would help push our 
high schools along so that solving the problem would not be pushed 
up to the college level. I also worked on and helped pass the Student 
Right-to-Know Act,*1 which was the graduation rates disclosure bill. 
This has been an important piece of legislation to put information out 
in front of the public as to how colleges and universities are doing in 
terms of educating their athletes. Last, but not least, I worked on a bill 
that was rather dramatic and drastic—the College Athletics Reform Act. 
It was a real structural change in college sports, which I will discuss 
shortly. 

When you look at educating the athlete, you have to understand that 
the problems in college sports really get down to a battle between one 
model or the other model. One model is the commercial model; the 
other is the education model. Every issue that you run across in college 
sports really can be looked at in terms of which one is winning— 
commerce or education. In Title IX and in talking about academic 
standards, the educational forces are prevailing. My own view is that, 
although the educational side wins the occasional victory here and 
there, overall the commercial model is winning. I see this trend con- 
tinuing in the years to come, and unfortunately, that is where the crux 
of the problem is going to be when you deal with educating the athlete. 

In my book, I talked about where I thought the problem started and 
really accelerated. It was back in 1984, when the Supreme Court 
overturned the NCAA’s television monopoly.® The decision basically 
gave every university the right to go out and get the best television 
dollar it could get. Of course, we all know that this allowed a university 
like Notre Dame, which had the prowess and the wherewithal, to sign 
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a $40 million television contract.** But what this decision created was 
an ‘‘arms race’ in college sports. United States Supreme Court Justice 
Byron ‘‘Whizzer’’ White, a Rhodes Scholar, noted pointedly in his 
dissenting opinion in NCAA v. University of Oklahoma that the deci- 
sion would be the ruination of college sports because it ‘‘subjugat[ed] 
the NCAA’s educational goals . . . to the purely competitive commer- 
cialism of [an] ‘every school for itself’ approach to television contract 
bargaining.’’** How right he was. 

On top of that we saw a second trend in professional sports—the 
monopoly in professional sports across the country continued to price 
up the cost of labor. This, then, created a tremendous disconnect 
between those eighteen to twenty-one year-old kids who are getting 
just scholarships while in college, and then walking out of college and 
signing multi-million-dollar professional contracts. So the pot of gold 
has been getting bigger and bigger, and although the growth is slowing 
down a bit because of the labor strikes, nevertheless, the upward trend 
is going to continue. 

So, if you look at the two trends out there I am not very optimistic. 
I think that the co-existence of big-time athletics and higher education 
will not succeed, and I personally foresee two scenarios in which it 
will blow up. I have talked with Dr. Judith Albino, President of the 
University of Colorado,® and I know how difficult her job is in trying 
to keep this system together. But if you look at the two forces out 
there, one of the things that I think will happen is that players will 
demand to be paid. I do not advocate this. I think it would be ludicrous, 
and I think that state legislatures would find it quite alarming if a 
nineteen-year-old earned considerably more than the president of the 
university—in fact, if the nineteen-year-old earned more than any em- 
ployee in the state. I think that it would be pretty difficult for univer- 
sities to countenance that. But I also see what is happening with coaches 
who are making millions and millions of dollars in the system; this, 
too, continues to spiral upward, and somewhere along the line either 
the courts legally or the players through organization will demand 
rights. In the history of labor-management relations, eventually the 
players will get these rights. I dovetail this trend with Title IX, which, 
through the proportionality test, will get stronger and stronger. How 
does an athletic director deal with a world in which players are 
demanding rights; players are demanding to be paid; and women are 
demanding proportionality in numbers? 
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I think the system has imposed this upon itself, however, and I think 
that ultimately, from outside, the system will be dealt with. My own 
view on this is that we will see a national commission down the road— 
a serious national commission, maybe even appointed by the President 
of the United States. In this scenario, you may find a few schools trying 
to spin-off and be quasi-professional models, which I think ultimately 
is doomed to failure as well. So I think this is one of the scenarios 
that we must look at. 

The other scenario, which I think is very probable as well, occurs 
when so much money is flushing through a system that we are trying 
to regulate to death. Inevitably, where there is money there is greed 
and corruption. I could see in the future of college athletics a major 
financial scandal of national proportions. We have seen a lot already; 
we have seen a lot on some campuses, but we may see something that 
we identify as a call to action where again some outside organization 
would take hold of this system. The current system is very congealed. 
There are the alumni and so many others who have vested interests in 
the system such that no president, no one individual in the system, 
can change the system. The system has to be changed almost from the 
outside. This is a view with which probably very few people agree, 
but it is a view that I have come to hold because of the inability of the 
system to change itself. 

I think the Knight Commission or organizations like that have done 
an admirable job of trying to push the edge in trying to get the system 
to be in a little bit better balance. But as long as those commercial 
dollars are rushing ahead and driving the system, this is most difficult 
to deal with. 

How this revolves around educating the athlete is very clear. I think 
faculty, I think coaches, I think everybody needs to be involved. 
Occasionally, we have a Dean Smith or a Joe Paterno in the system 
who will go out of his way to try and educate his athletes, but the 
incentives are so perverse that I am afraid that coaches like this are the 
exception rather than the rule. And I think that is the difficulty that 
we face. 

As a step toward reform, I would put the presidents in control of the 
NCAA, as they are in control of every other department of their 
universities. I would then have the presidents take the dollars over 
which they have monopoly control, and reallocate the money back to 
college sports based not on winning and losing criteria, but rather, on 
criteria surrounding gender equity, academic excellence, and the breadth 
of their programs. This would help take the winning and losing edge 
out of college sports. Give the presidents control. Give the monopoly 
back to the people who should be in charge, and force the system back 
into the higher education bottle. 


Response by Dr. Padilla 


I would like to add something. The original version of the Presidents’ 
Commission would have done a lot of what Tom McMillen is driving 
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at. It would have put presidents at the top—not to the side—on an 
organizational chart. I think this is important to note. As you know, 
we hear often that ‘‘the NCAA is us.’’ In reality, however, the NCAA 
is not us. The NCAA has a whole bunch of issues to consider. The 
presidents are extremely busy, and they come into these issues from 
the campus problems that they have. Athletic directors, coaches, athletic 
administrators, and conference directors are the majority of the council. 
They work at this year-round—365 days a year, full-time. That is their 
job. They know a lot more about it than we do. There is no way that 
a president will ever have that knowledge. At the same time, all the 
presidents can do is suggest legislation and basically do what is going 
on. True, they can make some minor adjustments, but I do not think 
that the kind of change that Tom is talking about ever will occur. 

I also think, ironically, that a president of a public institution has a 
much tougher job than a president at a private institution. For example, 
if Duke University is running a deficit in its football program, it has 
to meet the shortfall out of education—out of general institutional funds. 
So at Duke, the athletic money has a history of coming centrally and 
then being disbursed. At a public university like North Carolina, how- 
ever, that is not the case. State dollars cannot be used to support 
athletics, so if the football program runs a deficit, the president fires 
the athletic director. To guard against this, public institutions try to 
run a surplus. So the history in a public institution is for those dollars 
to come and stay within the athletic enterprise and that makes it a lot 
tougher to have the presidents in control. 


Response by Mr. McMillen 


I think the presidential control is a very important part of this issue, 
but it also goes back to the ability of schools to cut their own television 
deals and the ‘‘arms race’’ involved. One major source of the problem 
is money. Accountability is great, but still it is a money issue that is 
driving the system. To address this, I would like to see more of a 
benevolent dictatorship, if you will, controlling the NCAA—really, the 
presidents being in control of accountability, the dollars, and everything 
else. 
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TITLE IX 


JANET JUsTUS, DIRECTOR OF EDUCATIONAL RESOURCES, NCAA 


Introduction by Mr. Heisler 


When Notre Dame’s athletic program first began varsity competition 
back in 1887, football was the only sport on the map. It was not until 
1972 that the University first began admitting women, and with women 
came women’s athletics. Thanks to the implementation of federal leg- 
islation, Title IX, and eventually gender equity, became national buzz- 
words. Addressing the Title IX issue today are individuals representing 
the NCAA, the National Women’s Law Center, and the institutions 
themselves. 

First, providing the NCAA perspective on Title IX is the director of 
Education Resources at the NCAA’s national office. She formerly was 
director of eligibility, a position she had held since 1988. She is 
responsible for the development of educational programs and resources 
for gender equity, as well as for developing resources regarding student 
athlete welfare. She also has oversight responsibility for the NCAA’s 
life skills program. She served as the NCAA women’s issues coordinator 
since March of 1993, and has been the primary liaison to the NCAA 
committee on women’s athletics since September of 1992. She also 
serves as the primary staff liaison to the NCAA student athlete advisory 
committee. Please welcome Ms. Janet Justus. 


Remarks by Ms. Justus 


Good afternoon. I want to thank the law journal for this opportunity 
to participate in today’s seminar. This seminar is beneficial not only 
for those of us who work in intercollegiate athletics, but also for those 
of us who are interested in how athletics are regulated. I think it is an 
opportunity for all of us to learn from each other as we proceed through 
the 1990s in these interesting and challenging areas of intercollegiate 
athletics. I believe discussion is important and is aided by more of 
these types of fora. 

Today I will give a brief overview of the law of Title IX. It is 
important to have a basic outline of the law, and how intercollegiate 
athletics fits into that law. Secondly, I will talk about the NCAA’s role 
and its response to the challenges of gender equity and meeting the 
requirements of the law. Finally, I will talk specifically about what I 
think are the clear challenges that institutions must face and meet in 
order to make the needed changes and progress in this important area. 

Title IX is a law that basically bars gender discrimination in educa- 
tion, including athletics. The law itself was promulgated over twenty 
years ago, in 1972, and reads ‘‘No person in the United States shall, 
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on the basis of sex, be excluded from participation in, or be denied 
the benefits of, or be subjected to discrimination under any education 
program or activity.’’®* It is a very simple paragraph running about six 
lines or so. The law itself applies to virtually all universities and most 
high schools, inasmuch as in some fashion every institution receives 
federal financial assistance. The law applies across the board to all 
programs at an institution, which indeed includes athletics. 

The implementing regulations were adopted by Congress in 1975, 
and in 1979 a policy interpretation was issued by the Office of Civil 
Rights of the Department of Education.®” The policy interpretation gave 
greater direction and guidance regarding how Title IX should be applied 
to an intercollegiate athletics program. The policy interpretation and 
regulations require that student-athletes of both genders have an equal 
opportunity that is consistent with their interests and abilities to par- 
ticipate in sports and to receive the educational benefits of competitive 
athletics. It also requires that men and women be treated fairly in all 
aspects of sports programming. The regulations categorize athletic pro- 
grams into three areas: athletic opportunities,** scholarship dollars,® 
and various other program components.” 

I will speak to the program components area first because this 
‘laundry list’’ often gets short shrift when Title IX is discussed publicly 
today. The list includes things such as facility usage, scheduling op- 
portunities, support services, academic services, training facilities, med- 
ical services, promotions, publicity, marketing, pre-season competition 
opportunities, housing and dining facilities, recruiting activities, and 
so on. This laundry list is something that every institution needs to 
look at and analyze, asking whether it treats women and men equitably 
in all areas on the list. ; 

The second area, scholarship dollars, is an area in which equity is 
fairly easy to meet and determine whether it has been met under OCR 
guidelines. Essentially, men’s and women’s athletics participation should 
be roughly reflected in athletics scholarship dollars. For example, if 
sixty percent of the athletes are men and forty percent are women, 
women should be receiving forty percent of all athletic scholarship 
dollars. 

The third area, athletics opportunities, is the most discussed aspect 
of the law today. The gist of the discussion revolves around a three- 
part test.** A three part test is applied to determine whether a school 
is complying in the athletic opportunities area. The first part of the 
test is referred to as ‘‘substantial proportionality.’’ This is met when 
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an institution’s male-to-female student-athlete ratio is reflective of the 
male-to-female ratio of its student body. For instance, if the student 
body population is fifty percent men and fifty percent women, an 
institution should roughly have a student-athlete population that is fifty 
percent men and fifty percent women; deviating within a few percent. 

If an institution is disproportionate, as determined by the above test, 
then it must be reviewed by the second part of the test. The second 
part of that test asks whether an institution has continuously expanded 
its intercollegiate program to meet the developing interests and abilities 
of the under-represented sex as determined through the substantial 
proportionality test. Essentially, this means looking at a program from 
a historical context, as well as current perspective, to make sure that 
what has been done over the past several years has continuously met 
those needs and interests, and that the athletic program has been 
expanding during that period of time. 

The third test asks whether there is full and effective accommodation 
of the interests and abilities of an institution’s under-represented sex. 
This test, only necessary if an institution has not met the first or second 
tests, has been troublesome to define. We do know that an institution 
cannot eliminate established women’s programs and expect to be com- 
pliant with the third part of the test. 

Title IX has been law since 1972, so you may wonder why we are 
still talking about implementing the law in 1995. There are many 
reasons why that is the case. In terms of legal implementation, we 
need to know the legal history. Title IX was enacted in 1972, but the 
implementing regulations were not made effective until 1975. The 
policy interpretation did not come out until 1979. In 1984, we had a 
Supreme Court decision in Grove City College v. Bell,9? which held 
that Title IX did not apply across the board of an institution, but 
applied only to those programs that directly received federal financial 
assistance. However, in 1988, Congress adopted the Civil Rights Res- 
toration Act of 1987 to reverse Grove City College. In 1992, the 
Supreme Court handed down another Title IX decision in Franklin v. 
Gwinnett County Public Schools.** The Court held that plaintiffs who 
bring actions under Title IX can recover damages, including attorneys’ 
fees.°° The combination of the 1988 Restoration Act and the 1992 
Franklin decision has given tremendous teeth to the law of Title IX. 

In the spring of 1993, the Court of Appeals for the First Circuit 
issued the Brown® decision and helped clarify the three-part test and 





92. 465 U.S. 555, 104 S. Ct. 1211 (1984). 

93. 20 U.S.C. § 1687 (1988). 

94. 503 U.S. 60, 112 S. Ct. 1028 (1992). 

95. Id., 112 S. Ct. at 1029. 

96. Cohen v. Brown Univ., 809 F. Supp. 978 (D.R.I 1992), aff'd, 991 F.2d 888 (1st 
Cir. 1993); Cohen v. Brown Univ., 879 F. Supp. 185 (D.R.I. 1995). 

For a discussion of the current status of the Brown case, see infra Mulderink, Comment, 





1995] SPORTS REFORM SYMPOSIUM 51 


the analysis as applied by the courts today. Brown was the first signif- 
icant decision, and Colorado State’ followed. Several other circuits 
have ruled in this area. 

Overall, the courts have embraced the three-part test of the athletic 
opportunities section of the law. If the student-athlete and student 
ratios are not roughly equal, then the institution must look at whether 
it is continuing to expand opportunities for the underrepresented sex 
on its campus. The institutions scrutinized in the cases that we know 
about so far were not meeting this second test. In fact, they were sued 
because they had eliminated women’s programs. The courts have held 
that an institution cannot show that it is meeting women’s interests 
when it is terminating women’s programs. In the third test, an insti- 
tution must show that it effectively is meeting the interests and abilities 
of its female population. Again, eliminating women’s programs does 
not constitute meeting the interests and abilities of that population. 

The NCAA began to look at the issue of gender equity seriously in 
1990. The NCAA did not govern women’s athletics until the early 
1980s, and the process of bringing women’s sports into the Association 
equitably is still ongoing. At the urging of members of the Association, 
the NCAA, to its credit, decided to undertake a gender equity study. 
That study was no small measure. In fact, it covered all 900 NCAA 
member institutions, across Divisions I, I, and II. The results of the 
study, which was released in 1992, were quite startling, indicating 
on their face that some very serious discrimination problems were going 
on in our member schools. The statistics showed that 70% of the 
athletes were men, 83% of the recruiting dollars went to the men’s 
program, 77% of the operating costs went to the men’s programs, and 
77% of the scholarship dollars went to the men’s program.” As a result 
of the study, the Association formed a gender equity task force, which 
met throughout the academic year of 1992-93 and issued its report in 
the summer of 1993.1 
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The NCAA gender equity task force affirmed the use of the three- 
part test, and stated that the ultimate goal of every member institution 
should be to reach substantial proportionality. The task force believed 
that as an institution increases the opportunities for women, indeed it 
will meet proportional participation rates of nearly 50%. 

The task force report was adopted by the NCAA Council, the govern- 
ing body of the Association, and at the 1994 January Convention of the 
membership, a principle of gender equity was adopted. It states that it 
is the obligation of every member institution to be compliant with 
federal and state laws. The task force called upon the membership to 
do what is right for all student-athletes. It asked the membership to 
subscribe to what is fundamentally fair, as a moral obligation, with the 
following cautionary words: 


If, having recognized and documented that our members have 
neither achieved the spirit of gender equity nor complied with the 
letter of the law, we fail to act to ameliorate those conditions, 
others will be justified in finding means to do so. We call upon 
the membership to do what is right for all student-athletes.*™ 


What are the challenges of meeting and achieving gender equity and 
complying with the law of Title [IX on our campuses? Many schools 


have begun this process. We need to emphasize that it is a broad-based 
effort. It is talking about not only the large Division I-A schools, but 
the smaller Division II and Division II] members as well, thus involving 
a wide range of institutions. Many schools have begun to address these 
issues under Title IX, and many of them have begun this process 
without the prompting of litigation and without the prompting of an 
OCR investigation. However, at this point, the reality is that the vast 
majority of our schools need to take some concrete steps and develop 
plans to implement needed changes. Otherwise, I think they will find 
roaore and more legal challenges. Those legal challenges, at this point, 
have been quite successful—in fact, totally successful. 

First, an institution must have the leadership from the top involved 
in this process. That is done by making sure that the CEO supports 
these efforts and is giving direction from the top. The CEO also must 
appoint a broad-based committee that is not just from the athletics 
department, but a committee from across the campus. On that committee 
must be people who have expertise in this area, but also who have the 
interest, desires, and commitment necessary to make the needed changes 
and to review the program. That committee’s first charge should be to 
look at and assess the program. 

The second challenge is how to do an honest self-assessment. An 
institution has to make sure that it is being honest and looking at all 
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areas of its athletics program. One thing that many people are using 
today to do this is the Title IX Investigators Manual that was written 
by the Office of Civil Rights in 1990. Institutions are using this guide 
to walk through their program, touch it, feel it, and see what actually 
is going on in terms of treatment of the female student-athlete. In doing 
that, an institution should re-examine everything on the ‘‘laundry list’’ 
of items for comparing the men’s and women’s programs: locker rooms, 
schedules, facilities, fields—in general, how the quantity and quality 
of the women’s program compares with the men’s program. That is the 
kind of honest self-assessment that must occur. An institution also 
should look at the participation numbers. If there is gross disparity, if 
the student population is 50% women, but only 30% of its athletes are 
women, there is a problem. There may be a problem at 42% or 43% 
women student-athletes, but certainly there is a problem at only 30%.” 
If you are talking about those kinds of numbers, then the school does 
have a participation problem, an athletics opportunities problem that 
needs to be addressed. 

Besides getting the CEO’s support and making sure that the institution 
does an honest self-assessment, an institution must take a hard look at 
its athletics budget. This is a challenge that all institutions face, and 
it can be characterized in many ways. The problem that must be faced 
primarily involves a reallocation of resources and/or cutting some areas 
in the athletics budget by looking at the excesses in the athletics budget. 
When an institution looks at its budget, it must make sure that every- 
thing that is attributed to the women’s program and everything that is 
attributed to the men’s program is accounted for. For instance, some 
areas that provide services to a men’s program, maybe a certain facility, 
may not always be attributed to the athletics budget. It is important to 
make sure that dollars are not hidden, and that the budget is analyzed 
in a honest fashion. 

The final challenge, once you have completed an assessment of the 
program, is to make sure that an institution has a plan in place that 
identifies goals and objectives, that bring the institution into compli- 
ance. The plan should be written and referred to as the school goes 
down the path over the next several years. The biggest challenge that 
must be dealt with is overcoming attitudes of bias and prejudice that 
still exist in athletic programs today. Today, it still is not clear to all 
that if it is good for men to compete in athletics, indeed it is as good 
for women. Education is key to overcoming these attitudes and helping 
people understand that indeed, participant athletics is not only a good 
thing, but providing opportunity is the right thing to do for women. 

Toward that end, the NCAA last spring created a new area called 
Education Services, which is dedicated to providing assistance to the 
student-athlete including the area of gender equity. Education Services 
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has produced an Achieving Gender Equity Guide that was distributed 
last fall, and we also have scheduled two Title IX seminars for April 
of 1995 in Baltimore and Dallas.*° The NCAA is making a national 
and visible effort to educate the member schools on the topics of Title 
IX and gender equity. 

There is no doubt that without Title IX, enacted over 20 years ago, 
women would not have the opportunity to compete that they have 
today. So the question becomes where we will be in five years. And 
where it will be in ten years. These questions cannot be answered 
today, but we know that women’s athletics participation skyrocketed 
from 1972 when Title IX was enacted to 1980; the high school numbers 
increased from roughly 300,000 women in 1972, to close to two million 
in 1980..* This increase resulted from providing women with the 
opportunities to participate. It was not about anything else but provid- 
ing opportunity and meeting the interests of thousands of young women. 

NCAA member schools have a way to go before we can say our 
programs are gender equitable. The Association embraces the principle 
of fairness, which is what gender equity is about. The NCAA hopes 
our member schools will meet these challenges proactively, without 
the prompting of litigation or OCR complaints. 


DEBORAH BRAKE, ATTORNEY, NATIONAL WOMEN’S LAW CENTER 


Introduction by Mr. Heisler 


Our next speaker is a graduate of the Harvard Law School. She has 
been employed with the National Women’s Law Center in Washington, 
D.C. since 1992, and she specializes in gender discrimination challenges 
to intercollegiate athletic programs. She has been involved, in partic- 
ular, with Title IX suits filed against Brown University, Colgate Univ- 
eristy, the University of Illinois, Colorado State University, and Virginia 
Tech. Please welcome Ms. Deborah Brake. 


Remarks by Ms. Brake 


Hopefully, most of you here have taken heed of what Janet Justus 
has said’ so that I will not be knocking at your doors anytime soon— 
not that I would not want to visit. Before getting into the law and a 
defense of the law as it has developed, I would like to talk a little bit 
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about the continuing egregious discrimination that still continues to go 
on in intercollegiate athletics, because I think it is essential to our 
understanding of why the law has developed in this fashion. 


The Need for Gender Equity in Intercollegiate Athletics 


Gender discrimination in athletics today is, in many respects, like 
what race discrimination was in the last century, in the Plessy v. 
Ferguson’ era. Plessy involved a lawsuit brought by an African- 
American citizen who was not allowed to ride on the railroad car on 
which the white people were allowed to ride. It was a segregated 
railroad, and the company’s response in court was that it was doing 
only what everyone else was doing. Everyone else was segregating, 
everyone else was treating African-Americans (that is not the word they 
used) with inferior treatment, and we are doing the same thing. In 
1896 the Supreme Court sanctioned that conduct. Since the Brown v. 
Board of Education’” decision in 1954, however, the Plessy argument 
has not succeeded legally, and it should not succeed in any civil rights 
case tried today. 

However, institutions today, every time they get sued, continue to 
make the argument that they are no worse than any other college or 
university when it comes to providing equal opportunity for our women 
athletes. In every case I have seen, that assertion has been true factually. 
However, the institutions that have been sued have been sued not 
because they are worse than the others, but because they are violating 
the law. The fact that other institutions also may be violating the law 
does not get them off the hook legally. So for any institution to look 
around at the national statistics and say that it is no worse than anyone 
else, and then feel comforted by it, would be a big mistake. 

In addition to failing as a legal defense, the national picture of gender 
equity in intercollegiate athletics is by no means a model standard. In 
Division I institutions, women have access to only approximately one- 
third of the available slots for varsity intercollegiate athletics, and 
slightly over one-third of the total athletic scholarship dollars.** Only 
about one-fifth of the overall operating athletic budget, and about one- 
sixth of all recruiting dollars go to female athletes.” 

Janet Justus is correct in saying that in the past, these numbers, at 
least for participation, have improved slightly."*° I would add only that 
it has been a very slight increase in the last three years. Women’s 
participation numbers increased by only 2.7%, a very small improve- 
ment. Basically, the problem is that we have had very little catch-up 
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with Title IX. Title IX was enacted in 1972, and at that time women 
constituted 2% of all athletes. received one-half of 1% of the overall 
athletics operating budget, and received essentially no scholarship 
dollars. In 1972, when the law passed, many institutions created their 
women’s athletic programs out of thin air, essentially adding a number 
of teams at once and then doing nothing after the end of that decade." 
As a result, the growth for women has been very minimal. According 
to the NCAA, the number of participants in women’s sports increased 
between 1989 and 1994 by 16,230 but the number of men’s sports also 
increased by 12,486 giving them 64% of all opportunities.‘'* Since 
1972, for every new dollar spent on women, two new dollars have 
been spent on men.’ So at a time when the resources should have 
been favoring women to try and balance things out for the past two 
decades, growth has continued at an equal, or even greater, rate for 
men. 

Why should we care about this other than the fact that we might be 
violating the law? It is important to realize that athletic benefits are 
every bit as important for women as they are for men. It is easy for us 
to forget about this when we see the men on television, and the men 
getting the big dollars, and the entertainment value of men’s college 
and professional sports. But for a student athlete, it is just as important 
an experience for a women as it is for men. 

First of all, scholarships for low income women, no less than for low 
income men, are a ticket to school. This is a significant educational 
benefit. Men receive about $179 million more per year in athletic 
financial assistance than women receive.’** This is a huge disparity, 
both in dollars and terms of the skills that a student-athlete acquires 
from intercollegiate athletics, including competitive skills, personal 
skills, teamwork, and networking. In short, many of the skills that 
serve adults well in the marketplace and in the employment sector can 
be acquired by student-athletes. 

Sports participation for girls and women also results in benefits. It 
decreases the likelihood of teen pregnancy, it decreases the risk of 
developing breast cancer, it decreases the likelihood of drug use, and 
it increases the likelihood of graduation.’® So it is a very significant 
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educational benefit, aside from the fact that it is required by law. As 
parents and brothers and sisters of female student-athletes, I think that 
we all should care about these opportunities. 


II. THE LEGAL REQUIREMENTS OF TITLE [IX AND THE DEVELOPMENT OF THE 
LAW 


I will not dwell too long on the legal history of Title IX, since Janet 
Justus reviewed it,’** but I would like to add a few comments. Title IX 
was passed in 1972. In 1974, there was a movement called the Tower 
Amendment, which was supported by the major football powers, and 
which would have amended Title IX to exempt revenue-producing 
sports.” This amendment did not become law. Instead, it was replaced 
with the Javits Amendment, which provided that in developing regu- 
lations for intercollegiate athletics, the Department of Education must 
consider the particular differences of individual sports.‘ So Title IX 
does not exempt revenue-producing sports from its implementation. 
Instead, it directs a federal agency, in developing the implementing 
regulations, to take into account the differences between individual 
sports. 

The first Title [IX case was brought in 1980, Haffer v. Temple Uni- 
versity." The National Women’s Law Center represented the plaintiffs 
in this case, which resulted in a ground-breaking settlement in 1988, 
after nearly a decade of litigation. This case challenged virtually all 
aspects of Temple’s athletic program, including scholarships, partici- 
pation, and treatment. However, after an experience with the drawn 
out litigation in Haffer, we adopted a more focused approach of isolating 
and attracting more discrete aspects of intercollegiate athletics pro- 
grams. As a first step we and many other plaintiff’s attorneys began to 
focus on the participation issue, and we established in the case law 
that violation in and of itself puts an institution in violation of Title 
IX. Regardless of how good an institution is in scholarships and in the 
treatment of existing varsity athletes, if the institution does not provide 
enough opportunities for women to participate in varsity athletics, it 
will be found out of compliance with Title IX. As a result of the 
litigation addressing the participation issue, the courts have now squarely 
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adopted the three-part test for compliance in this area established in 
the Department of Education’s Title IX Police Interpretation. This test 
is now at the heart of the controversy surrounding Title IX compliance. 

In 1979, as Janet Justus mentioned, the policy interpretation was 
adopted by the Department of Education, giving institutions more 
guidance regarding what Title IX means.'”° This policy interpretation, 
which regulates participation, scholarships, and other benefits, estab- 
lishes the three-part test that Janet talked about. This test has been 
adopted by every single court to have addressed the issue. 

We now have five United States Courts of Appeals, including those 
in the Brown*? and Roberts'?? cases, that have adopted this three-part 
test. I will discuss some of the ways in which the three-part test has 
been clarified by the recent case law. 

With regard to the first part of the test, which examines substantial 
proportionality between women athletes and women’s enrollment, sev- 
eral important principles emerge. One of these is that while there is 
no magic number demarcating ‘‘substantially proportionality,’’ courts 
have found that a 10% disparity is not substantially proportionate.‘ 
A 10% disparity results in a failure to satisfy this part of tne test. That 
means that if an institution has 45% women in its student body, but 
only 35% of the varsity athletic slots are for women, an institution is 
not going to pass this part of the test. The second principle is that it 
is irrelevant that other schools have worse participation rates. 

If an institution cannot satisfy the substantial proportionality stan- 
dard, then it must analyze parts two or three of the test. However, if 
a program meets the substantial proportionality requirement, the insti- 
tution is off the hook and does not have to analyze its program any 
further. : 

In applying the second part of the test, program expansion, there are 
several principles to keep in mind from the court decisions as well. 
One is that cutting men’s programs to a larger degree than cutting 
women’s programs is not considered to be ‘‘program expansion’’ for 
the underrepresented gender.'%* So, dropping more men’s teams than 
women’s teams does not meet the program expansion part of the test. 
A second principle is that program expansion must be ongoing. It is 





120. 44 Fed. Reg. 71,413 (1974). 

121. Cohen v. Brown Univ., 809 F. Supp. 978 (D.R.I. 1992), aff’d, 991 F.2d 888 (ist 
Cir. 1993); Cohen v. Brown Univ., 879 F. Supp. 185 (D.R.I. 1995). 

122. Roberts v. Colorado State Univ., 814 F. Supp. 1507 (D. Colo.), aff’d sub nom., 
Roberts. v. Colorado State Bd. of Agric., 998 F.2d 824 (10th Cir.), cert. denied, 114 S. 
Ct. 580 (1993). 

123. See, e.g., Roberts v. Colorado State, in which the district court found a 10.6% 
disparity to be disproportionately high. 814 F. Supp. at 1513. 

124. For example, in Cohen v. Brown, the University cut more men’s positions than 
women’s positions—the men lost 37 participation opportunities, while the women lost 
only 23. The court found that cutting more men than women did not amount to program 
expansion for women. 879 F. Supp. at 211. 





1995] SPORTS REFORM SYMPOSIUM 59 


not sufficient that an institution had an explosion of opportunities in 
the 1970s, basically creating a women’s program out of thin air, if it 
has done practically nothing in the last decade and a half.'?5 Such a 
record of early expansion with a lack of follow-up efforts will not 
absolve an institution under part two of the test. 

The third part of the test applies if an institution cannot comply with 
either of the preceding two prongs. It asks whether an institution is 
fully and effectively accommodating the interests and abilities of the 
underrepresented gender. There are several major prinicples here that 
have come out of the case law as well. One is that the burden of proof 
is on the plaintiff to show unmet interest.*7° The universities do not 
have to disprove the existence of any athletic interest out there among 
female students that is not being accommodated. We also know from 
the court decisions that there are several places where an institution 
should look when gauging self-compliance under prong three. One of 
these is whether it has dropped any women’s sports in recent years. 
In the court cases, it has been very easy for the female athletes to prove 
unmet interest and ability when the institution has cut a varsity wom- 
en’s team.’?”7 Assuming that the team was at all viable—it need not be 
a winning team—but if it was at all viable as a varsity competitor and 
women still wanted to piay, the interest and ability is proven. Thus, 
if an institution has dropped the sport, then it is not accommodating 
that interest. So, institutions need to be very careful about cutting 
women’s teams if they have a problem with proportionality. 

The second place to look for unmet interest is at the club sports 
programs. There have been a number of lawsuits that have been brought 
in which club sports have sought elevation to varsity status. The district 
court’s recent decision on the merits in Cohen v. Brown found that at 
least four women’s teams, which effectively operated as club-level 
teams, had the interest and the ability to support varsity-level pro- 
grams.’?° The only other case in which club-level teams have sought 
varsity status that has been fully litigated is the Colgate case, in which 
the district court ordered the University to elevate the club ice-hockey 
team to varsity status.’2? The Second Circuit vacated the decision as 
moot, however, because by the time it reached the appellate level the 
plaintiffs had graduated.**° As a result, the fact that the Second Circuit 
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did not uphold the district court’s decision did not constitute a ruling 
on the merits. In response to the Brown and Colgate cases, a number 
of other cases have also involved claims seeking to upgrade club-level 
teams to varsity status and have resulted in favorable settlements for 
the plaintiffs. Consequently, it is clearly established that thriving club 
sports can establish unmet interest and ability on the part of female 
student-athletes. 


Ill. A DEFENSE OF THE LAW As IT Has DEVELOPED 


I will now go on to defend the legal principles that have developed 
under Title IX by discussing two of the myths that the critics of gender 
equity use to try to argue that we should turn back the clock or that 
the law has gone too far. One of these myths is that revenue sports 
pay for the non-revenue programs. Proponents of this myth argue that 
because of the differences in revenue, it is not fair to treat revenue- 
producing sports the same as other sports. I have several responses to 
this. First, as a factual principal, this simply is not true. Over 90% of 
all football programs in the NCAA run deficits.‘ In Division I, 61% 
of the football programs run deficits that average one million dollars 
per year.’*? In Division I-A, about half of the programs are in the red 
by over $600,000.1** So as a factual matter, these programs are not even 
paying for themselves, much less for other programs. 

Second, women’s programs can generate revenue too, if the institu- 
tion makes the commitment to make them revenue-producing. A 1990 
study showed that there are thirteen women’s teams in Division | that 
bring in an average of $1.3 million dollars or more in revenue per 
year.*** The reason Our men’s programs are such great revenue-produ- 
cers is that for the last few decades universities have put money into 
the programs to build great stadiums, to bring people to the stadiums, 
to market the programs, to hire great coaches, and to make the programs 
really competitive. The women’s market may be a different market, but 
the market is out there and it can be developed. 

Third, and probably most importantly, money never has been a 
defense to a discrimination claim. This argument was used a couple of 
decades ago in employment discrimination cases when companies were 
saying that they did not want to hire African-Americans because they 
would lose clients, and thus, would lose money. This argument never 
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has been a winner in a civil rights case and it should not be a winner 
in a gender discrimination case either. 

Finally, in response to the revenue-producing argument, even men’s 
football and basketball programs bring in revenue. There is a huge 
amount of money that could be cut from many of these programs 
without hurting them in the slightest bit in terms of their competitive- 
ness, or in terms of their ability to raise revenue. Virtually every 
Division I football program in this country still pays to have its entire 
football team put up in a hotel the night before a home game. No other 
team, except some men’s basketball programs, has this luxury. None 
of the women’s teams receive such a benefit. The money some insti- 
tutions spend to do this generally would fund at least one women’s 
team. 

There are many examples from recent cases of other shocking budget 
excesses. For example, even though men had twice as many partici- 
pation opportunities as women at the University of Texas, at a time 
when the University said it could not come up with funds to increase 
its women’s program, the University somehow found $120,000 to re- 
panel the head football coach’s office in mahogany.’ At Louisiana 
State University, which currently is facing a lawsuit by its women’s 
club teams, again because of funding inequities, the University offers 
about three times as many varsity athletic opportunities for men than 
for women, and the football and men’s basketball teams travel by 
chartered plane while women’s teams travel by bus and by van. I 
cannot believe that taking away these excess expenditures really is 
going to hurt the competitiveness of football. 

Finally, a number of universities have proven that they can approach, 
and even reach, gender equity without cutting into the greatness of 
their football programs. Washington State University was sued in the 
1980’s under a state equal rights law.*%° The Washington Supreme Court 
ordered the school to achieve proportionality, and Washington State 
has done this. Moreover, since they have achieved equity, their football 
program has improved. Colorado State University, which our organi- 
zation sued, has found that since they have been coming into compli- 
ance with gender equity, their football program also has improved. So 
to say that gender equity is going to kill football is quite a red herring. 

A second major myth that the opponents of gender equity use is that 
women are simply less interested in sports than mep, so that equal 
opportunity, they argue, actually is reverse discrimination by some 
twist of logic. This argument also has been rejected legally. The Brown 
decision in the First Circuit called this argument ‘‘myopic’’ because it 
ignores the impact that opportunity has on interest.**7 Women continue 
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to have one third of the opportunities that men have. To say that 
women are less interested in sports ignores the effects that those limited 
opportunities have on women’s interests. 

In addition, the lack-of-interest argument is the same tired argument 
that was used in 1972 by the opponents of Title IX when women were 
2% of athletes. After Title IX was enacted, women skyrocketed to 30% 
participation, and have kept pace with the increasing opportunities at 
every single juncture. There are 2 million young women at the high 
school level who play interscholastic sports. There are only one hundred 
thousand opportunities for women to play varsity sports at the NCAA 
level. No matter how much we increase women’s programs at the 
college level, there will still be an abundance of interest that will 
exceed the opportunities available. The level of intercollegiate oppor- 
tunities for women will never match the interest of those 2 million 
high school girls. 

Finally, I would like to close by noting that currently we are seeing 
a huge effort in Congress, sponsored by the College Football Associa- 
tion, to turn back the clock on Title IX to exempt football. This would 
be devastating to women’s sports by allowing football to spend as much 
money as it wanted and by again relegating women to second-class 
status. I hope that we defeat this effort. I think that we will, but we 
are at a critical juncture in terms of trying to preserve the gains that 
we have made at a time when we finally are seeing some much-needed 
progress toward Title IX compliance. 


GEORGE DAVIDSON, ATTORNEY, HUGHES, HUBBARD & REED 


Introduction by Mr. Heisler 


Our final speaker on this topic is Chair of the Litigation Department 
in the international law firm of Hughes, Hubbard & Reed in New York 
City. He received his bachelors degree from Brown University, his law 
degree from Columbia University, and has concentrated on the areas of 
corporate litigation, securities litigation, and the law of higher educa- 
tion. He has almost twenty years experience in representing colleges 
and universities and other non-profit institutions. He was counsel on 
appeal for Colgate University in a Title IX suit and continues to 
represent Colgate in Bryant vs. Colgate, a Title IX case that is currently 
pending. Please welcome Mr. George Davidson. 


Remarks by Mr. Davidson*** 
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THEODORE HESBURGH, C.S.C., PRESIDENT EMERITUS, UNIVERSITY OF NOTRE 
DAME 


KNIGHT COMMISSION ACTIVITIES 


Introduction by Mr. Heisler 


Forward in its potential to solve some of the current problems in the 
college athletic arena and addressing the Knight Commission’s work is 
an individual who knows it better than anyone because he co-chaired 
the study. He is President Emeritus of the University of Notre Dame, 
he chairs the advisory committees of the Kroc Institute for International 
Peace Studies and the Kellogg Institute for International Studies, both 
housed at Notre Dame in the Hesburgh Center for International Studies. 
He also is actively involved in the University Center for Civil and 
Human Rights, its Environmental Research Center near Land O’Lakes, 
Wisconsin and its Ecumenical Institute in Jerusalem. He stepped down 
as the head of the University on June 1, 1987, ending the longest 
tenure at that time among active presidents of American institutions of 
higher learning. He has held fifteen presidential appointments over the 
years—most recently to the Board of the United States Institute for 
Peace. 

His stature as an elder statesman in American higher education is 
reflected in his 130 honorary degrees—the most ever awarded to one 
person. Highlighting the lengthy list of awards is the Medal of Freedom, 
our nation’s highest civilian honor, bestowed on him by president 
Lyndon Johnson in 1964. , 

He was educated at Notre Dame and the Gregorian University in 
Rome. He was ordained a priest in 1943. Following his ordination, he 
continued to study at Catholic University of America in Washington, 
D.C., and received his doctorate in 1945. In June of 1952, at the age 
of 35, he was named the fifteenth president of the University of Notre 
Dame. Please welcome Father Ted Hesburgh. 


Remarks by Rev. Hesburgh, C.S.C.1%° 


I am not an attorney—nor a student, an athlete, a coach, or an 
athletics administrator. I am, therefore, confident that you are hoping 
neither for legal insights from me, nor for the perspectives of those 
most intimately connected with intercollegiate athletics—students, ath- 
letes or coaches. 





139. Reverend Hesburgh submitted a written copy of his remarks for publication. 
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What I can bring to this discussion is a devotion to what John Henry 
Cardinal Newman once called the ‘‘idea of a university.’’ More partic- 
ularly, I can bring to you the perspective of one who has devoted a 
lifetime to this great institution, the University of Notre Dame, and 
some sense of how we have tried to connect athletics to our academic 
mission. 

Finally, as the co-chairman of the Knight Foundation Commission on 
Intercollegiate Athletics (along with my long-time friend and colleague, 
Bill Friday, Chancellor-Emeritus of the University of North Carolina) I 
want to speak to you today about recent efforts to reform and renew 
intercollegiate athletics, their effects, and prospects for the future. 


THE UNIVERSITY: A PLACE OF LIGHT, LIBERTY, AND LEARNING 


I take as the text for our discussion today the definition of a university 
put forth by one of England’s great prime ministers, Benjamin Disraeli. 
A university, said Disraeli, should be a place of light, of liberty, and 
of learning. The poet laureate of England in 1946, John Masefield, said 
much the same thing in fewer words: ‘‘A university is a splendid 
place.’’ 

A university should be a place of light. It should be a place in which 
scholarship and research shine into the darkest corners of the world, 
illuminating and helping to eliminate ignorance—along with the want, 
deprivation, disease, fear, and prejudice that everywhere accompany it. 

A university is a place of liberty. The university imposes no limits 
on the aspirations of men and women. It respects diverse opinions and 
different points of view. It rules no subject out of order. It places no 
boundaries on the human imagination. 

Finally, a university is a place of learning. Institutions of higher 
education exist to educate. They are intended for the creation and 
diffusion of knowledge, not simply its preservation and conservation. 
They are designed to enlarge the life of the mind and to increase the 
numbers of people comfortable with reflective and intellectual proc- 
esses. They are, in the original Latin sense of the word educare, 
designed to draw people out of themselves. 

John Masefield, in brief, was right. The university is a splendid 
place—and it is a splendid place whether or not the institution’s athletic 
teams win or lose. Indeed, it is a splendid place even if the institution 
fields no athletic teams at all. 

That is why whenever I, as president of the University of Notre Dame, 
interviewed potential head coaches, I always asked them if they had 
read our rules on academic administration—more difficult than the 
NCAA’s—and were prepared to follow them. When they said they were, 
I responded that if they did, they had a firm five-year contract, win or 
lose. If they or their assistants broke those rules, they would be off 
campus by midnight. 

I believed then—and I believe today—that Notre Dame would con- 
tinue to be a great institution, whatever the fortunes of its athletic 
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teams. But if these athletic teams or the people responsible for them 
ever broke faith with the principles that shaped the University, this 
splendid place would itself be diminished. 

A university is a fragile, living, breathing enterprise made up of 
interlinked constituencies—students, faculty, parents, alumni and alum- 
nae, friends, donors, administrators, trustees, the general public, and’ 
its athletes and athletic administrators and coaches. Just as a chain is 
only as strong as its weakest link, the university, qua university, cannot 
be stronger than the weakest of these constituencies. Should any of 
these groups forget the educational—that is to say, moral—purposes for 
which the institution stands, the institution itself is the weaker for it. 


THE CLASSICAL IDEAL... 


As all of you know, many people think athletics has no business in 
an institution of higher learning. I do not share that view. 

From their beginnings in the middle of the last century, college sports 
have been a very visible part of American society and culture—and a 
very visible part of higher education. They can be, as the Knight 
Commission said, educational in the best sense of the term, teaching 
both participants and spectators new truths about themselves and their 
limits. 

Like American higher education itself, the roots of intercollegiate 
athletics may be located in the classical ideal put forward by the Roman 
philosopher Juvenal. Juvenal’s philosophy of education, mens sana in 
corpore sano, held that ‘‘a sound mind in a sound body’’ was an 
essential aspect of schooling. That philosophy was adopted readily in 
America as the ultimate warrant for intercollegiate athletics and games. 

In American society, this classical perspective was reinforced by a 
philosophy holding that the combination of thought and action is the 
pinnacle of human development. Thus, sport developed ‘‘moral char- 
acter’ in the student. It provided the benefits of healthy exercise. It 
taught values that were themselves useful in later life—fairness, com- 
petition, sportsmanship, teamwork and cooperation, and of course, hard 
work, effort, and self-discipline. 

The happy confluence of these elements was encouraged, in the late 
19th century, by the discovery at the University of Chicago of the 
institutional prestige and revenue that could be generated through 
college sport. The appointment of the great Yale coach, Amos Alonzo 
Stagg, to a faculty position at Chicago provided the academic benedic- 
tion needed to launch the modern era of intercollegiate athletic com- 
petition as an integral part of the university. 


. .. AND THE MODERN REALITY 


But as my colleague on the Knight Commission, Thomas K. Hearn, 
Jr., President of Wake Forest University, argued last year at a forum 
held at DePaul University, the culture of sports has changed radically 





66 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


in recent years. The culture of sports in America—including intercol- 
legiate athletics—was defined until recently by local entities, local 
colleges, high schools, church leagues, the American Legion, the YMCA, 
and other athletic organizations. All of that has changed since World 
War II with the advent of television—the primary revolutionary agent 
of the 20th century, according to Hearn. 

Before television, sport’s culture was local; now it is national. Before 
television, the culture was amateur; now it is professional. Before 
television, sport was about character; today, athletes ‘‘talk trash.”’ 
Before television, sport was about learning the rules of the game of 
life. Today, money, fame, and victory stand for everything. Before 
television, coaches were teachers. Today, too many coaches believe the 
university exists to support the team. 

The problem is simple, said Knight Commission member Donald R. 
Keough at one of our meetings. Don Keough at the time was President 
of Coca-Cola and chairman of Notre Dame’s Board of Trustees. ‘‘Let’s 
face it,’’ he said, ‘‘I think we can all agree that on too many campuses, 
athletics programs are out of control.’’ Don Keough went on to tell us 
a story of a famous basketball ‘‘power coach’’ who claimed with 
satisfaction that he had established a great ‘‘partnership’’ with the 
university. ‘‘If I said such a thing,’’ said Keough, ‘‘Coca-Cola’s board 
would be looking for a new president, this afternoon! This coach does 


not understand that he is not a partner with the university, but rather 
an employee of the university.’’ 

Sadly, as the Knight Commission took up its charge in 1990, on too 
many campuses, the athletic tail had wound up wagging the academic 
dog: 


e During the 1980s, 109 colleges and universities were censured, 
sanctioned or put on probation by the NCAA.*° 

e That number included more than half the universities playing 
in Division I-A, the NCAA’s top competitive level—57 institutions 
out of 106.1 

e Nearly one-third of present and former professional football 
players responding to a survey near the end of the decade said 
they accepted illicit payments while in college—and more than 
one-half said they saw nothing wrong with the practice.*4? 

e Another survey revealed that among one hundred big-time 
schools, thirty-five had graduation rates under twenty percent for 
their male basketball players and fourteen had the same rate for 
their football players.’ 





140. Douglas Lederman, 57 of 106 Universities in NCAA’s Top Unit Punished in 
1980’s, CHRON. HIGHER Epuc., Jan. 3, 1990, at A31. 

141. Id. 

142. Robert McG. Thomas, Jr., Illicit Pay in Wide Use, Study Contends, N.Y. Times, 
Nov. 17, 1989, A34. 

143. Douglas Lederman, College Athletes Graduate at Higher Rate than Other Students, 


but Men’s Basketbail Players Lag Far Behind, Survey Finds, CHRON. HIGHER Epuc., Mar. 
27, 1991, at Al. 
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So much for a sound mind in a sound body. Winning, whatever it 
took, was all that mattered—whatever the cost in terms of the integrity 
of the university. 

As the Knight Commission began its work, therefore, I thought we 
were at a critical juncture with respect to college sports. The factors 
that shaped it were almost entirely economic. Academic considerations 
such as grades, academic eligibility, graduation rates, and even the 
functional literacy of some athletes increasingly were not the minimum 
conditions necessary for honorable competition but, quite literally, 
beside the point. Penalties for violating NCAA regulations in the re- 
cruitment, training, and support of athletes, far from being seen as just 
punishment for dishonorable conduct, had come to be viewed as simply 
‘fa cost of doing business,’’ in the words of one prominent Division I 
athletics director. 

The urgency of the situation we faced was underscored by a basic 
and long-standing problem: institutions of higher education quite con- 
sistently had dealt with athletics problems by defining most as partic- 
ular abuses that needed to be curbed instead of as fundamental problems 
of institutional governance. 

Our Commission took quite a different approach. We argued that 
these abuses arose not because the traditional academic model of 
academic governance had failed, but because in regard to collegiate 
athletics it scarcely had been tried. 

Although higher education has changed dramatically in America in 
its more than 300-year history, its system of governance has remained 
remarkably stable. Broad institutional policy is set by a board of trustees. 
Implementation of that policy is left to the broad discretion of the 
president and administrative staff. Academic policy for the most part 
resides in the faculty. 

If athletics truly were to be part of the institution’s overall educational 
mission, it was the job of trustees, presidents, administrators and faculty 
to assure coherent policy, program integrity, and responsible imple- 
mentation. By permitting athletics to wander beyond the bounds of 
governance as traditionally defined in the university, the integrity of 
institutions of higher education had been compromised. 

In fact, we believed that other investigations into abuses in intercol- 
legiate athletics had failed precisely because they had ignored the basic 
issue our Commission insisted on addressing: Because intercollegiate 
athletics are part of the university, they must reflect the fundamental 
values of the university. That was the basic truth the Knight Commis- 
sion advanced in its three reports: 


e Keeping Faith with the Student-Athlete: A New Model for 
Intercollegiate Athletics, released in March 1991.14 





144. Keeping Faith with the Student-Athlete: A New Model for Intercollegiate Athletics 
(Knight Foundation Commission on Intercollegiate Athletics, 1991). 
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e A Solid Start: A Report on Reform of Intercollegiate Athletics, 
issued one year later.’45 

e A New Beginning for a New Century: Intercollegiate Athletics 
in the United States, the last report of the Commission in March 
19083.** 


The first of these three reports laid out our basic argument and our 
recommendations. The last two tracked the progress of the reform 
movement through the 1993 NCAA Convention. 


THE ‘‘ONE-PLUS-THREE’’ MODEL 


A university must be master of its own house. If intercollegiate 
athletics are to be part of the higher education enterprise, they must 
find their place beneath the broad umbrella created by academic prin- 
ciples. 

But how can the university become master of its own house? In its 
first report, the Knight Commission proposed what it called the ‘‘one- 
plus-three’’ model, a new structure of reform in which the ‘‘one’’— 
presidential control—is directed toward the ‘‘three’’—academic integ- 
rity, financial integrity, and independent certification.'*’ 


With such a model in place, we believed that higher education could 
address all the subordinate difficulties in college sports. Without it, 
athletics reform would continue in fits and starts, its energy squandered 
on symptoms, while the underlying problems went unaddressed. 


Presidential Control** 


Let us first take up presidential control. Presidents have the basic 
responsibility for all elements in the university’s life, including athlet- 
ics. It is upon presidents that the burden of leadership and responsibility 
falls for the conduct of the institution. That burden must be carried 
both in the classroom and on the playing field. 

Presidents, in a word, are accountable. Unless the power to control 
their school’s participation in intercollegiate athletics accompanies their 
responsibility and accountability, no reconstitution of intercollegiate 
athletics will work. The president cannot be a mere figurehead whose 


decisions and leadership apply everywhere except in the sports pro- 
gram. 





145. A Solid Start: A Report on Reform of Intercollegiate Athletics (Knight Foundation 
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Academic Integrity**® 


Nowhere is presidential leadership more important than in the area 
of academic integrity. The fundamental premise must be that athletes 
are, first of all, students. They should not be considered for enrollment 
at a college or university unless they give reasonable promise of being 
successful in a course of study that will lead to an authentic academic 
degree. Students who play intercollegiate sports should graduate in the 
same proportion as the rest of the student body at the school where 
they are enrolled—and their academic performance should be measured 
by the same criteria that are applied to other students. 

Despite what cynics say, this is far from an impossible ideal. When 
Richard ‘‘Digger’’ Phelps, then Notre Dame’s basketball coach, appeared 
before our Commission, I asked him how many of the athletes he had 
recruited had graduated during his twenty-some years at Notre Dame. 
His answer: Every one of the students who had remained for four years 
had obtained a degree. 

So academic integrity has to be a first order of business. Allowing 
athletically talented individuals to ‘‘slide by’’ in class until their eli- 
gibility has lapsed and then discarding them on academic grounds, is 
unworthy of an institution of higher education. These minimal stan- 
dards admit of no deviation without compromising the academic integ- 
rity of the institution. 


Financial Integrity‘*° 


Finances were the next problem to be tackled. The financial integrity 
of institutions involved in intercollegiate sports demands that no money 
whatsoever—whether from ticket sales, television revenues, conference 
shares from bowl appearances, booster club contributions, or other 
external sources—be received or administered for athletic purposes 
outside the control of the president of the institution. 

As my good friend Reverend Ned Joyce, C.S.C., reminded me con- 
tinually when he served as executive vice president of Notre Dame, the 
pattern of financial abuse and scandal related to intercollegiate sports 
correlates highly with lack of financial control and oversight by aca- 
demic officials. Athletics programs responsible only to their own stan- 
dards of accountability are a threat to the integrity of the university as 
a whole. Implementing such a principle would return financial ac- 
countability to where it belongs, inside the university itself. 


Certification’ 


Finally, the Commission believed that the integrity of college sports 
was in such low repute that the credibility of our response required 
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authentication by an outside agency. Like the health of individuals, the 
health of athletics programs depends on periodic checkups to ensure 
that major systems are functioning properly and that problems are 
treated before they get out of hand. 

Here again, Ned Joyce’s counsel was indispensable. Ned had been 
pushing for some kind of certification system for years. The Knight 
Commission provided it by calling for periodic NCAA assessments of 
every Division I institution to insure that athletics programs are under 
academic direction, that finances can be audited and accounted for, 
that the president’s authority is respected by the board of trustees, and 
that trustees stand for academic values when push comes to shove in 
the athletics department. 


WHERE WE ARE... 


With the release of these three reports, the Commission had completed 
its primary mission. We had laid out a framework of reform—the ‘‘one- 
plus-three’’ model, including about twenty specific recommendations 
as part of that model. We left it to others to flesh out the framework. 

Yet, if we had completed our primary mission, we had not completed 
our work. Our commissioners decided that they did not want the first 
report to be just another ‘‘one-day sensation’’ that then sat unread on 
shelves. We wanted to make a difference. As my dear friend and 
commission co-chair Bill Friday said when we released our first report: 
‘‘The Commission’s commitment to the reform of college sport does 
not end with this report. We will follow through. We plan to monitor 
the progress in implementing the ‘one-plus-three’ model. In twelve 
months we will revisit these issues and define what remains to be 
accomplished. ’’152 

Happily, I am able to report good things. Scorecards can be poor 
measures of effectiveness, but the Knight Commission’s record is, 
nevertheless, impressive. Despite the fact that the Commission had no 
formal authority, about two-thirds of its twenty specific recommenda- 
tions had been endorsed by the NCAA by 1993. These included: 


e¢ new requirements for satisfactory progress toward the degree; 
¢ new controls on coaches’ income and compensation from shoe 
and apparel companies; 

¢ new academic requirements governing ‘‘early signing’’ periods 
(minimum SAT results of 700 and a GPA of 2.0 in eleven core 
courses); 

e anew NCAA certification program; 

e a study of gender equity; and 
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¢ cost-containment in Divisions I and II through the reduction of 
athletic grants-in-aid.’ 


Without a doubt, the most visible and controversial change was a 
modification of one of our major recommendations, a recommendation 
to strengthen initial-eligibility requirements. The Knight Commission 
vigorously backed this modification, known as Proposal 16. We thought 
it would insure that prospective student-athletes have a reasonable 
chance of completing college. 

By August 1995, when Proposal 16 first takes effect, high school 
student-athletes would be required to present a 2.5 grade point average 
(out of a possible 4.0) in thirteen core high school subjects, along with 
a combined SAT score of 700 (or an ACT score of 17) in order to 
compete during their first year of enrollment. Prospects also may qualify 
for first-year competition with a grade point average as low as 2.0 in 
the thirteen core courses—if their combined SAT results rise accord- 
ingly, up to a level of 900. 

None of this was achieved quickly or easily. The Knight Commission 
established a partnership with the Presidents’ Commission of the NCAA 
and leading academic organizations such as the American Council on 
Education. 

Bill Friday and I wrote to every president of every NCAA member 
organization for each of the past three years, urging them, personally, 
to attend NCAA conventions. We examined the stakes involved at each 
of the conventions. We reviewed the proposals that would be put to a 
vote. We urged the presidents to support the Presidents’ Commission 
and the reform movement—and provided specific guidance on whether 
to support or oppose specific proposals. The result was gratifying: In 
each of the last three NCAA meetings, record numbers of college and 
university presidents participated, firmly cementing reform into place. 

But the effort to restore sanity to college athletics never really ends. 
Despite progress, as late as this past Spring the Knight Commission 
had to help beat back a determined, year-long effort to derail Proposal 
16. 

Whether consciously or unconsciously, opponents of Proposal 16 
struck directly at the ‘‘one-plus-three’’ model of reform. The Proposal 
16 debate was a stalking horse to dismantle reform. Quite clearly, the 
effort to lower initial-eligibility requirements was a direct assault on 
the academic provisions of the reform movement. What was less ob- 
vious, at first blush, was that it also challenged presidential control 
and financial integrity. 

Presidents put Proposal 16 in place. Athletics interests on campus 
challenged it. Presidents sought to place athletics in perspective on 
campus. Athletics interests continued to push for what the Knight 
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Commission referred to in its first report as the ‘‘great reversal of ends 
and means’’ in which ‘‘athletics programs gain ascendancy over the 
institution which nurtured and sustained them.’’' 

It is clear that the pressures encountered by the Knight Commission 
during its initial work—disturbing patterns of abuse, recruiting viola- 
tions, privileged status for ‘‘power coaches,’’ booster payments, and 
the search for television revenues—remain. What the Proposal 16 debate 
revealed is that these pressures have intensified. 

Thanks to the leadership of Dr. Judith Albino of the University of 
Colorado and her colleagues on the Presidents’ Commission, the effort 
to dismantle Proposal 16 was beaten back, apparently handily. During 
this process, two changes were made in Proposal 16—changes that I 
think were for the good. First, implementation of Proposal 16 was 
postponed until 1996 until the unrelated issue of ‘‘re-norming’’ SAT 
results can be settled satisfactorily. Second, NCAA delegates added a 
new ‘“‘partial qualifier’’ category under Proposal 16, with an SAT floor 
of 600. Partial qualifiers (1) may receive athletically related aid; (2) 
may not play or practice in their first year; and (3) are limited to three 
years of eligibility. 

I believe both these changes are positive. But I must point out that 
some of the procedural votes during this process were extremely close— 
leading me to believe that we have not heard the last from the opponents 
of reform. 


... AND WHERE WE ARE HEADED 


Still, I remain optimistic. The future is in good hands. The Presidents’ 
Commission has established itself as a force to be reckoned with in the 
internal councils of the NCAA. Gene Corrigan—who is now Commis- 
sioner of the Atlantic Coast Conference and served as Director of 
Athletics for many years while I was President of Notre Dame—is now 
President of the NCAA and a solid friend of reform. 

He leads the NCAA at a critical time. The Association is now in the 
midst of a study of its organization, governance, and administration, 
including the role of the presidents. I might add here that the Knight 
Commission is keenly interested in this effort and hopes that these 
deliberations result in a restructuring recommendation that our members 
can embrace. 

So I look for the organization to be in good hands in the years 
ahead—that is to say, to be in the hands of college and university 
presidents. And that is as it should be. As the concluding paragraphs 
of the Knight Commission’s final report made clear, college and uni- 
versity presidents are, in the final analysis, responsible for the conduct 
of these programs. Let me quote to you from that third and final report: 
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The final words of the members of the Knight Foundation Com- 
mission on Intercollegiate Athletics to the leader’s of the nation’s 
colleges and universities are an echo from long ago. In 1929, the 
Carnegie Foundation for the Advancement of Teaching published 
a landmark study taking presidents to task for their failure to 
defend the integrity of higher education. There can be no doubt 
that presidents today have the opportunity to put that long-stand- 
ing criticism to rest. A genuine assessment of the value of the 
current reform movement cannot be made by today’s observers. 
The true test will be applied by historians of the future, because 
they will ask whether today’s presidents employed their power 
wisely and chose well.**5 


So far, presidents appear to be employing their power wisely and 
choosing well. Let us hope, for all of our sakes, that they continue to 
do so in the future. 


JUDITH ALBINO, PRESIDENT, UNIVERSITY OF COLORADO 


NCAA PRESIDENTS’ COMMISSION ACTIVITIES 


Introduction by Mr. Heisler 


Our next speaker will look at the concerns surrounding the need for 
reform of intercollegiate athletics from a different perspective—as the 
chair of the NCAA Presidents’ Commission. 

She holds B.A. and Ph.D. degrees from the University of Texas at 
Austin. In 1972, she joined the faculty of the School of Dental Medicine 
at the State University of New York (SUNY) at Buffalo, where she 
taught graduate courses in the Psychology of Human Learning and 
Motivation, and was involved actively in curriculum development in 
the health sciences. Her research in health behavior was funded by 
grants from the National Institutes of Health and resulted in major 
contributions to her field. 

In 1983, she was awarded an American Council on Education fellow- 
ship in academic administration, and in 1984 she was appointed As- 
sociate Provost at SUNY-Buffalo. In that role, her responsibilities included 
a broad range of academic programs, faculty personnel, student con- 
cerns, and administrative issues for fifteen schools enrolling more than 
27,000 students. In 1987, she assumed an interim position as Dean of 
the School of Architecture and Planning, and in 1989 she was named 
Dean of the Graduate School at Buffalo. 

In 1990, she accepted an appointment as Vice President for Academic 
Affairs and Research at the University of Colorado. She served in that 
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role until her selection as the seventeenth President of the University 
in June of 1991. Please welcome Dr. Judith Albino. 


Remarks by Dr. Albino**® 


Father Hesburgh has laid out quite well the issues and accomplish- 
ments of importance to the Knight Commission. I think it is proper to 
note that the heightened concerns of the NCAA and the Knight Com- 
mission really come from the same place—from the desire of all of us 
in higher education and the private sector to see student-athletes suc- 
ceed in the classroom as well as on the playing field, and from the 
dual desire to see college athletics remain amateur contests that build 
character more than simply professional athletic careers. 

The move toward athletic reform that began in the late 1970s is the 
mother of both the Knight Commission and the NCAA Presidents’ 
Commission. The influence that the Presidents’ Commission now enjoys 
has arisen out of more than a decade of NCAA legislation, and out of 
a coincident increase in public concerns about the integrity of college 
athletics. 

Father Hesburgh has outlined how those concerns have influenced 
the policies and positions of the Knight Commission. At this point, I 
think it would be helpful to give you just a brief overview of the kinds 
of issues we have undertaken in the Presidents’ Commission in its first 
decade of existence. 


Timeline of Presidential Control 


The Commission was created in 1984 after growing sentiment that 
college athletics had become too large, too unmanageable, and in fact, 
too corrupt. The number of schools on NCAA probation, and the well- 
publicized scandal at Southern Methodist University became the ‘‘icing 
on the cake’’ that accelerated reform efforts. 

In 1985, the NCAA held a special convention in order to act upon 
results of a survey of college and university CEOs on athletic integrity 
and economic issues. Among the Commission proposals adopted were 
the institutional self-study requirement, the Division I academic-report- 
ing requirement, the differentiation between major and secondary viol- 
ations of NCAA legislation and the so-called ‘‘death penalty’ for repeat 
offenders, and finally, the annual financial audit requirement. With this 
special convention, the Commission established itself as a force for 
accountability in athletics reporting and management. 

In 1990, the Presidents’ Commission turned its attention toward the 
need to reduce time-demands on student-athletes. In 1991, the Com- 
mission launched a series of proposals that came to be known as the 
Commission’s ‘‘Reform Agenda.’’ That same year, the Commission 
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turned its attention to the issue of academic requirements for initial 
and continuing athletics eligibility. That effort resulted in a series of 
six amendments designed to strengthen both initial and continuing 
eligibility, all co-sponsored by the Commission and the NCAA Council 
at the 1992 NCAA convention. 

In 1992, the Commission’s emphasis shifted to matters of presidential 
authority and institutional control. The Commission sponsored nine 
proposals at the 1993 Convention—highlighted by the establishment of 
an athletics certification program in Division I. All nine proposals were 
adopted, except for a portion of one amendment. In addition, the 
Presidential Agenda Day was implemented at that Convention, grouping 
on one specified convention day all legislation identified as being of 
particular interest to college and university CEOs. 

In 1993, the Commission emphasized issues relating to college ath- 
letics and to gender equity, relying on special NCAA committees in 
those areas for recommendations. The Commission also was successful 
in preventing erosion of its reform agenda on a number of small issues, 
and the Presidential Agenda Day was refined. 

At the 1994 Convention, the Commission took the lead in sponsoring 
legislation that would establish a principle of gender equity in the 
NCAA’s constitution, eliminate a ‘‘recruiting coordinator’’ for Division 
I football, and reduce coaching staffs for Division I-AA football. 

At the 1995 Convention, the Commission undertook a new exami- 
nation of Division I initial eligibility requirements for ‘‘partial quali- 
fiers.’’ The Commission found itself criticized by both the Black Coaches 
Association and the Knight Commission for charges ranging from ‘‘back- 
sliding’’ on commitments to real academic standards for athletes in the 
case of the latter, and backsliding on a commitment to opportunities 
for disadvantaged athletes capable of college level work in the case of 
the former. 

The Commission has found itself working toward a balance of these 
two very legitimate, very important interests. This illustrates what I 
feel is the likely future of the Presidents’ Commission: to act as a 
clearing house among legitimate interests that can realistically listen to 
the concerns of all sides. 

These examples show, rather effectively I think, how the Presidents’ 
Commission has sought to involve itself in the most pressing, relevant, 
and controversial issues in athletics. We are in the center of the 
firestorm, and sometimes, by virtue of that position, find ourselves 
differing with the Knight Commission in small ways—and occasionally 
in big ways. These differences are not over philosophy, but often over 
what is workable and possible in the campus communities in which 
we operate. 


Summary of NCAA Legislation on Presidential Control 


Coincident with the rise of the reform movement has been the move 
toward presidential control of athletics. In the last decade, there have 
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been a number of pieces of legislation advancing this control as a 
centerpiece of athletic reform. 

At the 1985 Convention, a measure was passed by a vote of 438-1 
requiring that the athletics budgets be controlled by the institution, 
subject to its normal budgeting procedures, and approved by the insti- 
tution’s chief executive officer or designee.**’ 

A second measure was passed by a vote of 422-14 to require an 
annual audit of all expenditures for the athletics program, with the 
audit to be conducted by an outside auditor selected by the chief 
executive officer or designee. *** 

At the 1992 Annual Convention, a measure was passed to require 
prior annual written approval by a Division I or II institution’s CEO of 
any athletically related income and benefits to be received by a coach.**® 
The measure was adopted 296-26-3 by Division I, 146-43-1 in Division 
II, and 673-64-5 on a total vote. 

At the 1993 Annual Convention, a measure was passed by a vote of 
767-15-4 to establish the NCAA Joint Policy Board, including the NCAA 
Administrative Committee and the officers of the Commission, thus 
assuring CEO involvement in every major policy activity of the Asso- 
ciation.1© 

At the 1994 and 1995 Annual Conventions, no major legislation on 
presidential control was sponsored or passed by the NCAA. 





-. NCAA Manual, supra note 10, at 46, NCAA Constitution, Art. 6, §§ 6.2.1-6.2.2. 
. Id., Art. 6, § 6.2.3. 

. Id. at 55, Art. 11, § 11.3.2.1. 

. Id. at 27-28, Art. 4, § 4.6. 
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COLLEGE ATHLETICS AS A VEHICLE FOR 
SOCIAL REFORM 


MICHAEL ORIARD, PROFESSOR, OREGON STATE UNIVERSITY 
Introduction by Mr. Heisler 


One of the things that we deal with at Notre Dame is the extremes 
of emotion when it comes to football. As Lou Holtz tells his players, 
nothing is ever as good as or bad as it seems—but somewhere in 
between, reality lies. The same might be said for our view of college 
athletics—many of those who are want to promote and criticize it do 
so far beyond its legitimate faults and virtues. Our next group of 
speakers will attempt to identify that middle ground and give us some 
clues as to where sports fit in to an educational setting from a socio- 
logical point of view. 

Our first speaker started at Notre Dame as a walk-on football player 
and finished as captain of the team. He spent four years with the Kansas 
City Chiefs and a year in the Canadian Football League. He pursued a 
Ph.D. in English and American Literature at Stanford, and has taught 
at the Oregon State University since 1976. He has written extensively 
about the role of sports in American literature and American culture. 
His most recent work, published in 1993, is entitled Reading Football: 
How the Popular Press Created an American Spectacle. He currently 
is working on a book that explores football cultural history from the 
1920s through the 1950s. Please welcome Dr. Mike Oriard. 


Remarks by Dr. Oriard*™ 


My role is to lay out the issue: Does college athletics help or hinder 
the quest for higher education for underprivileged students? This is 
essentially a sociological question, and I am not a sociologist, but 
rather, a cultural historian. My perspective as a cultural historian calls 
attention to the conflict at the heart of college athletics. 

Although we tend to see the problems in intercollegiate athletics, 
and universities’ seeming inability to solve these problems, as recent 
things, in reality the problems date from the early 1890s when univer- 
sity administrators first confronted the fact that they had lost consid- 
erable control of college football to the popular press and its huge 
public. Through the agency of Joseph Pulitzer’s New York World and 
its large-circulation rivals in New York, what in 1880 was an extracur- 
ricular activity of interest to no one outside a few elite university 
communities and their alumni in the Northeast, became by the early 
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1890s a great popular spectacle attracting up to 50,000 for the Thanks- 
giving Day college football game in New York and generating interest 
throughout the country. Ever since this happened, even the most high- 
minded university administrators have struggled, with limited success, 
to put their intercollegiate athletic programs in the service of their 
institutions’ educational missions, against the demands of an increas- 
ingly enormous public that, more simply, wants to be entertained. 

Were college sports only an extracurricular activity, their function 
would be defined entirely within the context of higher education’s 
missions, and they perhaps could be controlled by the colleges them- 
selves. But as popular spectacle, intercollegiate athletics also serve 
other purposes and other masters outside the university. Intercollegiate 
athletics are the product of a quasi-Faustian bargain made by the 
colleges a century ago: not to sell their souls—that would overstate and 
oversimplify—but to put their souls in jeopardy in return for the benefits 
that successful football teams might produce. Intercollegiate athletics 
emerged as part of the expansion and transformation of higher education 
in the late nineteenth century: colleges now recruiting the sons and 
daughters of the great emerging middle class (instead of just the sons 
of the elite and future clergymen); a college education now understood 
to be a necessary preparation for, not a hindrance to, achieving success 
in business and the professions. The football team in particular became 
a center of student life and alumni loyalty. Big-time college athletics 
are not about participation, but about university relations. It is this 
basic fact, with its many implications, that lies at the heart of the 
question at hand. And it is in this context that I will lay out the issue. 

The answer to that question—whether intercollegiate athletics help 
or hinder underprivileged students—cannot lie simply, then, in inter- 
preting the most recent NCAA data on graduation rates. At the risk of 
seeming to render invisible other underprivileged groups, I assume we 
can agree that ‘‘underprivileged’’ is essentially a code word for racial 
minorities living in or near poverty, and that the issue of race in sport 
in the United States is primarily the issue of blacks in sport. If we take 
‘“‘underprivileged’’ in the context of sport, then, to be a code word for 
‘“‘African-American,’’ the most recent data tell us this: at the 106 
Division I-A institutions, 46% of black student-athletes admitted as 
freshmen in 1987 had graduated six years later (the figure for football 
was 44%; for basketball, 36%); compared to 42% of all black students, 
58% of all student-athletes, 63% of white student-athletes, and 59% of 
all students.’*? The lower figure for black student-athletes compared to 
white student-athletes points toward possible ‘‘exploitation’’; the higher 
figure for black athletes compared to all black students points toward 
sport’s possible benefit for minority students. 





162. 1994 NCAA Division I Graduation Rates Report 616 (National Collegiate Athletic 
Association, 1994). 
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If that were all there were to it, we would not need symposia such 
as this. But we all know that data such as these ignore, and can even 
distort, as much as they reveal, and that graduation rates must be 
understood in broader social contexts. Among the things the figures on 
graduation do not reveal are at least five obvious issues that come 
immediately to mind: 


¢ What happened to the 54% of African-American student-athletes 
who did not graduate? Did they leave college for academic reasons, 
economic reasons, personal reasons? 

e What quality of education was received by the 46% who did 
graduate? Will they have the full range of opportunities for success 
for which a college education should prepare them? 

e What is the explanation for the higher percentage of African- 
American non-athletes who did not graduate? If this 58% had 
received the same academic support as the 46% of black student- 
athletes who did graduate, would retention and graduation rates 
for non-athletes have been higher? 

e What would the absence of intercollegiate athletics mean for 
college opportunities for the underprivileged? Does ending an 
institutional investment in athletics mean greater investment in 
academic programs or scholarships for deserving minority non- 
athletes? 

e What effect does the lure of sport have on the aspirations and 
commitment of inner-city, particularly minority, kids? Have tougher 
standards for initial eligibility led inner-city playground stars to 
prepare themselves better academically so that they can play in 
college? Furthermore, if you take away their dreams of playing in 
the National Basketball Association (NBA) or the National Football 
League (NFL)—with college as the necessary preparation—what 
dreams, if any, will take their place? 


None of these questions has a simple answer, and the evidence for 
answering them is more likely to be anecdote than reliable data. The 
controversies surrounding the NCAA’s Proposition 48 and its offspring, 
raising the requirements for initial participation—denounced by some 
black educators and coaches as discriminatory because they most affect 
minority athletes; opposed by some presidents of historically black 
colleges, whose mission, they insist, is different from that of the major 
state universities comprising Division I-A—are plagued by the fact that 
the desired results cannot be measured immediately. This is surely the 
greatest challenge facing university administrators grappling with their 
intercollegiate athletic programs: to be confronted by a wealth of an- 
ecdotal evidence and hyperbolic rhetoric about the value or worthless- 
ness of college sports, but a dearth of reliable information that would 
point unambiguously to certain policy decisions. 
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And what data we have do not point unambiguously to necessary 
changes in policy. At least since the late 1960s, when Harry Edwards 
first called attention to the problem, we have been much aware that 
the ladder of athletic success goes up a very steep pyramid, hugely 
wide at the bottom, extremely narrow at the top. The argument is by 
now familiar: that the ‘‘hoop dreams’’ of inner-city kids to become the 
next Michael Jordan misdirect the ambitions and commitment of the 
most disadvantaged children in the United States into a futile pursuit 
for athletic wealth and glory. And universities are found particularly 
culpable in this massive delusion, serving, as they do, as the gateway 
to the NFL and NBA. This argument indeed can be grounded in hard 
data. For the millions on the playground and the hundreds of thousands 
who play in high school, there are only 13,000 or so spots for incoming 
freshmen athletes at the college level, and for those 13,000, only a few 
hundred will move on to play at the professional level.*** To be more 
specific about one sport, football: if each of the 106 NCAA Division I- 
A schools offers twenty-five football scholarships each year, that means 
opportunities, at most, for only 2,650 high school graduates each year. 
Considering only black freshman football players—but expanding the 
pool to include all 301 NCAA Division I institutions in a given year 
(1987-88)—the number of opportunities is only 1,513. Of those 2,650 
or 1,513—whichever number seems more meaningful—something like 
150 to 200 will make it to the NFL, assuming that teams average five 
to seven rookies each season. For those who make it, the average career 
in the NFL is a little over three years. 

Faced with such figures, one still can ask whether eliminating the 
NFL would guarantee that inner-city kids would redirect their energies 
into reading and math, and whether eliminating intercollegiate athletics 
would guarantee that they would aspire to higher education rather than 
higher sport. We should also remind ourselves to avoid the tendency 
to find simple cultural explanations for complicated political and eco- 
nomic problems. Murphy Brown, rather than poverty, is blamed for the 
disintegration of the American family among the poor. Arnold Schwar- 
zenegger movies, rather than poverty, are blamed for urban violence. 
In a similar way, are the false hopes inspired by sport perhaps too 
easily blamed for the ultimate hopelessness of the inner city? 

One also can confront data with other data, a different set of figures 
that would seem to challenge the suggestion that sport is a dead end: 
of the 156,918 total freshmen who enrolled in Division I schools in 
1987, just 7,772 (5%) were African-American; of those 7,772, 1,184 
(15%) were athletes (compared to 2.3% of white students who were 
athletes). The disproportionate number of black athletes in relation 
to black non-athletes at many universities today might lead to a con- 
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clusion that, without sport, minority access to higher education would 
be considerably more dismal than it currently is. 

As I noted at the outset, the role of intercollegiate athletics in fostering 
or frustrating the education of underprivileged youth also must be 
weighed within the larger athletic, social, and economic contexts in 
which universities are situated. We must recognize the many implica- 
tions of that fundamental fact about big-time college sport in this 
country: that it is at one and the same time an activity on college 
campuses subject to the control of university administrators, and a part 
of a larger sporting world over which these administrators have limited 
control. In that larger sporting world, college football and basketball 
in particular are mass-mediated popular spectacles, functioning both as 
entertainment and as a source of cultural heroes. The spectatorial 
functions of intercollegiate athletics are readily understood to be at 
odds with whatever educational function they might serve. But in 
considering the relationship of intercollegiate athletics to minority ed- 
ucational aspirations and success, it is necessary to acknowledge what 
is at stake both for minority populations in general and for minority 
athletes in particular in the larger sporting world. Specifically, I would 
call our attention to the impact on minority communities of black 
superstars’ wealth (from sport’s importance as an entertainment indus- 
try) and their iconic power (as sports heroes) that have resulted from 
Americans’ obsession with spectator sports. 

It is useful to remind ourselves of the larger history of race and sport 
in this century. The historical exclusion of blacks from elite professional 
sports is well known in its general outlines, if not in all its particulars: 


e In baseball: a handful of black Americans played professional 
baseball in the nineteenth century, until a ban was put in place 
that remained in force until Jackie Robinson and Branch Rickey 
finally broke down the color line in 1947. 

¢ In football: blacks were similarly, though less systematically, 
excluded from professional football; thirteen black athletes played 
in the National Football League between 1920 and 1933, until a 
‘‘gentlemen’s agreement’? among owners kept blacks out of the 
league until reintegration began slowly in 1946—the reintegration 
of professional football was less significant than Jackie Robinson’s 
breaking the color line in baseball simply because professional 
football was relatively unimportant until the 1950’s. 

¢ Basketball, too, remained segregated until after World War II. 
e Only in boxing, among professional spectator sports, were black 
athletes allowed to participate, but against enormous obstacles— 
heavyweight champions such as Jack Johnson, and particularly Joe 
Louis, were immensely important figures for African-American 
communities during the era of Jim Crow and legally sanctioned 
racism.1®& 
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The racial politics of intercollegiate athletics are less widely known. 
The premier intercollegiate sport since the late 1880s has been football, 
and college football never was governed by either an official or an 
unofficial ban on black players. Black stars such as William Henry 
Lewis at Harvard, Bobby Marshall at Minnesota, and Edward Gray at 
Amherst earned All-America honors in the 1890s and the early years 
of the twentieth century, followed in the 1910s by Fritz Pollard and 
Paul Robeson. But opportunities for black players were circumscribed 
brutally throughout this era and into the 1960s. While certain confer- 
ences and regions, the Southeast and Southwest most notably, main- 
tained complete racial segregation into the 1950s and 1960s, black 
players appeared sporadically, and most often singly, on the rosters of 
northern and western teams. The honors for athletic achievement also 
were distributed unevenly. Walter Camp (a New Englander) regularly 
included blacks on his early All-America teams (Camp died in 1925); 
his successor as the premier selector of these stars, Grantland Rice (a 
Tennessean), nearly excluded them, naming but five in twenty-eight 
years, with some particularly notable omissions. 

Contests between marginally integrated and wholly segregated foot- 
ball teams were infrequent, but when they did occur, they sometimes 
provoked racial, as well as athletic, conflicts. Some typical cases: 
Washington and Lee University refused to play a scheduled game 
against Washington and Jefferson in 1923 because of the latter’s black 
halfback; Georgia Tech officials requested that a black player at the 
University of California be benched for the 1929 Rose Bowl (Cal re- 
fused); a New York University player was benched for games against 
West Virginia Wesleyan and Georgia that same year; and so on. The 
incidents that received the greatest public attention occurred around 
bowl games. In perhaps the most conspicuous of these, in December 
of 1955, Georgia public officials demanded, then were forced by public 
criticism to withdraw their demand, that Boston College leave a black 
running back at home for the Sugar Bowl. Similar less widely publicized 
incidents were numerous in the 1930s, and continued with less fre- 
quency into the Civil Rights era. 

This brief historical sketch points to the 1960s as a watershed in 
intercollegiate athletics: the final dying of an era of exclusion and 
beginning of a new era of inclusion (or exploitation, depending on 
one’s interpretation of what followed). The integration of intercollegiate 
sport was, of course, part of the integration of higher education during 
the Civil Rights era. On both sides of the watershed, opportunity was 
and is the issue, but opportunity has been defined differently over 
time. During the period of segregation and minimal integration, the 
simple opportunity to play—at white colleges, in the white professional 
leagues—was the central issue. Since the 1960s, opportunity has been 
understood as the opportunity of all the deserving to play (against the 
charge that an unofficial quota system sometimes has limited the num- 
ber of black athletes permitted on a team), the opportunity to play in 
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certain positions (catcher and pitcher in baseball; quarterback, center, 
and middle linebacker in football), and the opportunity to benefit 
equally from what sport offers beyond the playing field (for collegians, 
the career opportunities that athletic participation is said to create; for 
professionals, product endorsements, business opportunities, positions 
in management and ownership within sport). More recently, we have 
begun to focus on opportunity defined more broadly within the larger 
urban black community: the question whether the emphasis on sport 
in the inner city, given the limited numbers that will have an oppor- 
tunity to play in college, and fewer yet in the pros, is a self-destructive 
misdirection of ambition and commitment. 

The current criticism by black coaches and educators—that Proposi- 
tion 48 and its later revisions is an assault on opportunities for minority 
athletes—confronts well-intentioned university administrators with what 
surely must seem a double bind. The efforts of the Presidents’ Com- 
mission to restore their institutions’ academic integrity meant, in part, 
addressing the criticism that their athletic programs recruited educa- 
tionally ill-prepared, but physically talented, minority athletes, used 
them until they exhausted their athletic eligibility, then discarded 
them—in some well-publicized cases, still without the ability to read 
‘at a fifth-grade level.’®” Raising the standard for initial eligibility ad- 
dressed this criticism, yet only to provoke new criticism for dispropor- 
tionately affecting minority athletes. To put a finer point on the horns 
of this particular dilemma: what specifically the critics find most 
objectionable—the use of standardized test scores—is precisely what 
appeals to university administrators. From the black coaches’ perspec- 
tive, standardized test scores work to the disadvantage of non-stan- 
dardized students; from the presidents’ perspective, the standardization 
of test scores offsets the relativism of grade point averages (GPAs). A 
2.0 or 2.5 GPA—or a 3.5 or 4.0 for that matter—can mean very different 
things coming from different high schools. 

In thinking historically about race and sport we also should remind 
ourselves of the powerful role played by certain black athletes, even 
during the most cruelly racist periods—powerful in the sense of their 
importance for the black community. One of the historians interviewed 
for Ken Burns’ saga of baseball for PBS this fall suggested that Jackie 
Robinson was the second most influential African-American of the post- 
war era, next to Martin Luther King, Jr. Robinson’s breaking baseball’s 
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color line in 1947, playing with both extrodinary grace and extraordi- 
nary restraint in the face of virulent racism, marks a shining moment 
when sport did not follow society, but instead led it into the Civil 
Rights era. 

More common, but still exceptional, have been black athletes whose 
genius and grandeur on the court, gridiron or diamond, or in the ring, 
have seemed to transcend their sports in ways that force fans to confront 
their own assumptions about race. I have in mind here figures such as 
Jesse Owens, Joe Louis, Jim Brown, Muhammad Ali, Magic Johnson, 
Michael Jordan—I would single out Louis and Ali in particular, along 
with Robinson—who have been powerful figures for racial identity and 
pride within black communities. It is at least arguable that such figures 
from the world of sport have been more important and influential for 
the mass of African-Americans—not merely to spur other sporting 
ambitions but, more significantly, to enhance a collective and individual 
sense of self—than any other black leaders of this century. 

Among our challenges at this session is to confront that discomfort- 
ing, anomalous possibility. If in fact it is true that Joe Louis was more 
important to African-Americans (by some definition of ‘‘importance’’) 
than, say, W.E.B. DuBois, Muhammad Ali more important than, say, 
Colin Powell, we must ponder a society in which sport matters so 
much. Here I want to make a distinction that is crucial to our consid- 
eration of the issue before us. It is essential to acknowledge the separate 
functions of sport in the cultural and social realms: the difference 
between sport as representation and sport as an activity. I assume a 
common assumption in this room that it would be better for young 
African-Americans to aspire to be the next DuBois or Powell, rather 
than the next Michael Jordan. But we can share that assumption while 
still recognizing that Jordan might play an important—and positive— 
role in representing to other African-Americans the possibilities of black 
genius and triumph in a predominantly, oppressively, white world. 
The fact that Michael Jordan is overwhelmingly the African-American 
role model of the day should not be taken as evidence of social sickness, 
but as the beginning of an inquiry with, to my mind, no obvious 
conclusions assumed at the outset. We have to weigh the iconic power 
of a Michael Jordan against his power as a role model: it is one thing 
for a black child from an impoverished family to exult in the triumph 
of a black man over all other competitors in an interracial arena; it is 
a different matter altogether for that black child to then commit himself 
entirely to success in basketball. Any consideration of athletics as a 
social agent must consider that social agency within cultural contexts. 

The role of black superstars also must be considered within an 
economic context. The scarcity of positions at the top of the athletic 
pyramid cannot obliterate the significance of the small number at the 
top. Over the last decade or two, the definition of athletic ‘‘success’’ 
has been transformed dramatically by the astonishing increase in pro- 
fessional salaries. Twenty years ago, it was easy to argue that even 
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among those who made it to the NBA, the NFL, or the Major Leagues, 
post-career opportunities for black athletes were dismal. In 1973, my 
last season in the NFL, the average salary was $27,000. Today, it is 
somewhere between $500,000 and $1,000,000; and baseball and bas- 
ketball players average considerably more. The possibility certainly 
exists that significant numbers of black athletes are leaving the game 
financially secure for life. Accurate data on the actue! numbers is 
needed. 

More significant, perhaps, is the fact that the historical situation of 
professional athletes in general, and of black athletes in particular— 
what I would term their ‘‘privileged powerlessness’’—is changing at 
last. By ‘‘privileged powerless’’ I mean that, while athletes historically 
were exalted, pampered, celebrated, and otherwise ‘‘privileged’’ in 
obvious ways, they were less obviously kept in positions of dependence 
and ultimate insecurity, their period of privilege limited to the duration 
of their careers, the length of those careers determined by men who 
figuratively, and in some respects literally, ‘‘owned’’ them. The most 
conspicuous sign of this privileged powerlessness for black athletes lay 
in the absence of minority ownership, and the absence of minorities in 
upper management positions in professional sport. The extraordinary 
financial rewards now possible in professional sport have altered that 
situation. The white establishment yields slowly, but the fact is that 
today there are ownership groups that include former black players, 
who are in a position to purchase franchises in the major professional 
leagues. Magic Johnson, Inc. and Michael Jordan, Inc.—players whose 
multi-million dollar contracts and endorsements position them to have 
powerful and influential roles in corporate and financial markets—have 
contributed importantly to a rising class of black entrepreneurs. Any 
assessment of sport’s impact on the black community must determine 
how widely this new financial power is shared by successful African- 
American athletes, and how it is used by those who have it. At the 
same time, we also should recognize that powerful forces are operating 
to return professional athletes closer to their traditional privileged 
powerlessness. The union-busting attempts by Major League Baseball 
owners, as well as use of the salary cap in the NFL to dispose of high- 
priced players no longer essential to the team, are part of the broader 
effort in the country today to drive wages down and concentrate capital 
in the hands of a few. 

Whether or not these efforts are successful, for now professional 
sports are contributing to the growth of a black financial upper class. 
This fact alone, of course, cannot validate intercollegiate athletics as 
the path to that success, but neither can it be wholly ignored in 
assessing the role of intercollegiate sport in helping or hindering black 
success. 

Intercollegiate athletics is part of this larger sporting world, with 
elite professionals at one end and millions of playground athletes at 
the other. Universities can opt out of this world altogether, as the 
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University of Chicago famously did in 1939, but to remain in this 
world is to accept limitations on what they can control. The economics 
of neither professional sport nor the inner city are subject to university 
regulation. In assessing their responsibilities to minority athletes, uni- 
versities can, and must, carefully weigh admission standards, support 
services, financial obligations beyond a fourth year, and so on. In 
participating in the billion-dollar sports-entertainment industry, uni- 
versities have some power—in selling broadcast rights, for example— 
but their power is constrained. To recognize that whatever universities 
do, they do within the larger world of mass-mediated spectator sport, 
is not to surrender responsibility, but rather, to complicate it. 


KELLY LANDRY, ASSISTANT ATHLETIC DIRECTOR FOR BUSINESS AND FINANCE, 
UNIVERSITY OF MIAMI 


Introduction by Mr. Heisler 


Our next speaker currently is the assistant athletic director for busi- 
ness and finance at the University of Miami. Prior to coming to Coral 
Gables she worked as special assistant to the director of the Center for 
the Study of Sport in Society, and was a member of the Center’s 
nationally recognized Project Teamwork, which is the program that 


addresses high school students on issues such as racial, ethnic, and 
gender sensitivity. She previously spent two years as an assistant 
athletic director for business at Northeastern University. She is a grad- 
uate of the University of Alabama where she also was an All-American 
athlete. Please welcome Ms. Kelly Landry. 


Remarks by Ms. Landry 


When I was asked to speak on this particular subject and asked on 
which side I stood, I was a bit confused. How could anyone think that 
college athletics, or any other avenue that helps students attain a college 
education, hinders the quest for higher education for any student, 
including underprivileged students? Then, as I try to when I deal with 
most issues, I stepped back and looked at both sides. After identifying 
the potential hindrances, I was ready to focus on why I believe that 
college athletics helps underprivileged students. Again, it is my belief 
that any avenue that provides an opportunity for an individual to gain 
access to higher education is indeed a help. I will make two points to 
support this view. 

First, we must clarify who and/or what ‘‘underprivileged’’ represents. 
Why is this necessary? Because we need to better understand the 
significance of the word as it applies to college student-athletes in 
order to better understand the issue of whether college athletics helps 
them succeed. So, I looked up ‘‘underprivileged’’ in the dictionary: 
‘denied the enjoyment of the normal privileges or rights of a society 
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because of low economic and social status.’’*** There is no reference to 
race or ethnicity. However, at times, ‘‘underprivileged’’ is used inter- 
changeably with ‘‘black student-athlete.’’ We as a society and those of 
us involved in intercollegiate athletics must remember that underpriv- 
ileged is not race- or gender-specific. Going one step further, I also 
looked up the definition of ‘‘privilege’’ in the same source: ‘‘a special 
right, immunity, or exemption granted to persons in authority or office 
to free them from certain obligations or liabilities.’’*** Based upon these 
two definitions, one might contend that all student-athletes are under- 
privileged because they certainly do not have any certain rights nor are 
they persons in authority. 

In his book Race Matters, Cornel West explored the problem of the 
underprivileged in our society. 


We are living in one of the most frightening moments in the 
history of this country. Democracies are quite rare and usually 
short-lived in the human adventure. The prescient notion of or- 
dinary people living lives of decency and dignity owing to their 
participation in the basic decisionmaking in those fundamental 
institutions that effect the life chances is difficult to sustain over 
space and time and every historic effort to forge a democratic 
project has been undermined by two fundamental realities, poverty 
and paranoia. The persistence of poverty generates levels of despair 
that deepen social conflict. The escalation of paranoia produces 
levels of distress that re-enforce cultural division.’ 


Mr. West was speaking about our society, not about college sports. 
However, sports, as we all know, is just a microcosm of our society, 
and our society is developing into a system of the ‘‘haves’’ and the 
‘‘have-nots.”’ 

This leads me to my second point. Some who have had privileges 
all of their lives—the ‘‘haves’’—might not view college athletics as a 
help in the quest for higher education. This is demonstrated by the 
continued need to change admissions requirements. These on-going 
attempts to increase the minimum standardized test scores help close 
the door for underprivileged students’ quests for higher education. 
Ostensibly, these efforts aim to ensure that those who are admitted to 
college can compete not only as athletes, but as students as well. 
However laudable this goal, the method may not be necessary. Accord- 
ing to the December 1994 report of the Macintosh Commission for Fair 
Play in Student Athlete Admissions, ‘“The NCAA’s own research shows 
that prior to Proposition 48 the overall graduation rate for student 
athletes was similar to non-athletes. On this measure athletes were 
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already satisfying the academic standards of their respective colleges 
and universities without NCAA intervention.’’”’ In addition, the report 
notes: 


As early as January 1983, just after Proposition 48 was first 
adopted, the NCAA was informed of the rule’s disparate impact 
on African-Americans and women via a letter from Gregory Anrig, 
the president of the Educational Testing Services, which is the 
service that makes the SAT, and this was confirmed by a NCAA 
research report in 1984. Despite these findings, the rule was 
continued.172 


Please understand that I believe that there should be high academic 
standards for all students. I just do not believe that standardized tests 
are used in the manner in which they were designed. In my opinion, 
they are being used to deny access and eliminate opportunity. This 
country was founded on various principles, and one of those most dear 
to me is equal opportunity for all citizens. This is what helped build 
the foundation that we call the ‘‘American Way.”’ 

So, as educators at institutions of higher learning, it is incumbent 
on all of us to adhere to this principal and philosophy. Intercollegiate 
athletics being part of the total educational experience of students 
creates great opportunities for a unique population of citizens. It is our 
responsibility to ensure that these citizens, better known as student- 
athletes, do not receive the message that the American opportunity 
excludes those opportunities provided by intercollegiate athletics. 


WILBERT LEONARD, PROFESSOR, ILLINOIS STATE UNIVERSITY 


Introduction by Mr. Heisler 


Our next presenter is a sport sociologist at Illinois State University. 
He received his Ph.D. from Ohio State University and is the author of 
A Sociological Perspective of Sport,’”? as well as another book on 
statistics. He has written in more than twenty-five professional journals. 
He was a high school and college athlete, and currently teaches courses 
at the university level in the sociology of sport, statistics and research 
methods, and social psychology. He recently was an expert witness in 
lawsuit involving an athlete who was injured in an automobile accident 
and claimed that the accident jeopardized his opportunity to become a 
professional athlete. Please welcome Dr. Wilbert M. Leonard II. 
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Remarks by Dr. Leonard’”* 


In the few minutes I have to address one of the most hotly contested 
issues in college athletics today, it is important at the outset that I 
make explicit the parameters of the response as well as my own 
theoretical and methodological perspectives. I am both a sport sociol- 
ogist and statistician, and consider myself a quantitative methodologist. 
In a nutshell, that means that I will report some of the recent ‘‘hard’’ 
data that have been compiled and attempt to interpret them as they 
bear on the central question of whether college athletics helps or hinders 
the quest for higher education for underprivileged students. 

Although there are many operational definitions of the meaning of 
“the quest for higher education’’ I will report and interpret some of 
the data on three variables: (1) race and ethnic participation rates; (2) 
graduation rates; and (3) grade point averages. Certainly, these are not 
the only indicators that could be examined, but they are among those 
that many sport scientists consider most valid in this context. On this 
matter, since the data do not speak for themselves, some of the infor- 
mation, in my mind, may raise more questions than they answer. 
Nevertheless, I do believe these data allow us to begin to get a handle 
on answering this question. Secondly, by ‘‘underprivileged students’’ 
I assume we are talking in a politically correct manner about racial and 
ethnic minorities, acknowledging that there are other ways of defining 
that notion. 

When addressing the query, ‘‘How does collegiate sport participation 
affect educational experiences?’’ it is important to realize that intercol- 
legiate athletics is a highly diversified phenomenon. Many people, 
when they think of intercollegiate athletic programs, focus upon the 
big-time, entertainment-oriented, high-profile programs—what I like to 
call the media sports. However, many college athletes participate in 
low-profile programs—programs that in some ways are similar to their 
high school counterparts because they are devoid of scholarships, are 
voluntary, etc. Low-profile programs generally include many women’s 
teams, most teams in NCAA Division II] and the NAIA, Canadian 
universities, and teams in nonrevenue sports. These programs, as abun- 
dant as they are, are not the focus of this address. As an aside, indicants 
of academic performance at these schools suggest they are similar when 
comparing athletes and non-athletes alike. My own research comparing 
perceptions of the college experience found athletes responding differ- 
ently depending on the NCAA division in which they participated. 

The focus here is on student-athletes who participate in big-time, 
high-profile programs. Not only are there differences between athletes 
in low- and high-profile programs, there also are differences between 
male and female athletes in high-profile programs. 





174. Dr. Leonard submitted a written copy of his remarks for publication. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW {Vol. 22, No. 1 


RACE AND ETHNIC PARTICIPATION RATES 


Let us look first of all at the big picture. A 1994 NCAA survey 
revealed that while African-Americans made up about 7.5% of all full- 
time students at 300 NCAA Division I schools, they comprised 30% of 
Division I student-athletes. They held almost 25% of all athletic scho- 
larships, 49% of football scholarships, and about 64% of men’s bas- 
ketball scholarships. Men’s basketball and football are the only two 
sports in which the percentage of African-American student-athletes 
exceeds that of white student-athletes. Overall, 15% of all African- 
American male students were scholarship athletes vis-a-vis 2.3% of all 
white males. 


Table 1 


Racial Composition of Students and Student-Athletes 
at NCAA Division I Institutions’’® 


(percentages) 


White Black Asian Hispanic Other 
All students at 76.6 7.5 5.9 4.7 5.3 
Division I institutions 


Student-athletes at 62.2 30.3 1.0 2.5 3.9 
Division I institutions 


Table 2 


Racial Composition by Team 
at NCAA Division I Institutions’’® 


(percentages) 


White Black Asian Hispanic Other 
Baseball 86.9 6.7 


Men’s Basketball 32.3 64.1 

Men’s Cross-Country 61.8 28.4 
and Track 

Football 46.9 48.9 

Other Men’s Sports 81.9 5.0 





Women’s Basketball 59.0 36.5 

Women’s Cross- S12 1.8 
Country and Track 

Other Women’s Sports 86.9 4.4 


What do these figures mean in terms of the original query? On the 
surface it would appear that the statistics are auspicious in that they 
provide the opportunities for minorities (who disproportionately come 
from families with lower socio-economic levels) to obtain the college 
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experience that otherwise may elude them. Hence, college athletics 
could be construed as a channel of achieving upward vertical mobility 
in American society. This would be what sociologists call a manifest 
function of sport. 

However, there exists a latent function to these statistics. That is, 
colleges and universities may be interested in minority group indivi- 
duals as athletes per se, but not as students. This may have the effect 
of reinforcing racial stereotypes, as Harry Edwards has intimated.?” 
Additionally, African-American students may come to think of them- 
selves as athletes, and this may become their role identity. 

Although I do not have the figures, I suspect that minority members 
are woefully underrepresented when it comes to academic awards such 
as National Merit Scholarships and the like. The fear I harbor is that 
the abundance of African-American athletes in the media sports— 
football and basketball in particular—may have the unintended conse- 
quence of diverting the valuable time and energy of African-American 
youth into an activity that is very remote, at the expense of time and 
energy devoted to academic concerns and other occupational pursuits. 
This observation is supported by a study I recently completed that 
showed that 6% and 3% of high school football and basketball athletes 
go on to participate in these sports in college. We know that there are 
twelve times more black lawyers, fifteen times more black physicians, 
and two and one-half times more black dentists than black professional 
athletes! And, of course, the preponderance of minority athletes are 
found in those two sports. 

Another consideration surrounds the unrealistic expectations reported 
by a Harris survey, which reveals that 43% of minority prep athletes 
believe they can make the big-time (in contrast to 16% of white prep 
athletes), by which is meant obtaining a professional career. Also, 59% 
vis-a-vis 39% of African-American and white athletes respectively, 
believed they would play in college (in contrast to the figures in my 
own research which are cited heretofore).‘7® These concerns and ques- 
tions need to be considered seriously when attempting to answer the 
query above. 

Although time does not permit, other concerns surround the evidence 
suggesting that African-American athletes feel isolated on campuses. 

Acknowledging the controversies that surround two indicators of aca- 
demic achievement, let us examine some recent data on (1) grade point 
averages and (2) graduation rates. In a society based upon ‘‘credentialism’’ 
we cannot deny that, despite their pitfalls, these academic performance 
measures are important, affirmative action programs notwithstanding. 

Bear in mind that the methodological problems of these inquiries are 
highly significant when an attempt is made to come to a valid conclusion. 





177. Harry Edwards, The Revolt of the Black Athlete (1969). 
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For example, any methodologist would argue that to compare two or 
more groups on some dependent variable it is crucial that the two groups 
initially be the same or similar. Unfortunately, athletes and non-athletes, 
as well as majority group and minority group athletes, differ from the 
start in many ways. They differ in socio-economic backgrounds, they 
differ in academic preparedness, and they differ from sport to sport. The 
bottom line is that if we look only at the end result we have multiple 
explanatory variables. The comparison group is a problem. To whom do 
you compare minority group athletes? All students (both white and non- 
white)? Just members of their own group (who do not have the economic 
advantage of a scholarship)? What about gender? 
Research findings on both of these are confusing. But let us try. 


GRADE POINT AVERAGES 


First, grade point averages mean different things from college to college, 
and even from one department to another within the same institution. 
Some studies show athletes performing better than non-athletes. Let us 
look at two studies that are best methodologically. 

The American Institutes for Research (AIR) study compared African- 
American and Hispanic students who participated in intercollegiate foot- 
ball and men’s or women’s basketball; African-American (and Hispanic) 
students who participated extensively in extracurricular activities other 
than athletics; and African-American (and Hispanic) students who partic- 


ipated in neither sports nor extracurricular activities.° The AIR study 
discovered that student-athletes have lower grade point averages than do 
extracurricular students, and among athletes, football and basketball play- 
ers have the lowest grade point averages of all. And, as we have seen, 
these are where minority members are found in greatest abundance. 


Table 3 


Cumulative College Grade Point Averages 
by Racial Group’®° 


(percentages) 


Black Non-black 

Football and Basketball Players 

4.000 - 2.982 19 

2.981 - 2.108 58 

2.107 - 0.000 23 
Athletes in Other Sports 

4.000 - 2.982 33 

2.981 - 2.108 49 

2.107 - 0.000 18 
Students in Other 
Extracurricular Activities 

4.000 - 2.982 

2.981 - 2.108 

2.107 - 0.000 





179. Results from the 1987-88 National Study of Intercollegiate Athletics 9 (American 
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Additionally, these statistics do not tell the whole story. Consider 
this: football and basketball players in high-profile programs report 
receiving more ‘‘incompletes,’’ have been on academic probation, and 
moreover, athletes in certain sports often are overrepresented in certain 
courses and certain majors (a phenomenon known as ‘“‘clustering’’). 
The figures reveal that African-American grade point averages are lower 
than those for non-African-Americans—a trend that replicates itself from 
high school. 


Table 4 


Cumulative High School Grade Point Averages 
by Racial Group**? 


(percentages) 


Black Non-black 
A to A- 8 23 
B+ to B 31 45 
B- or below 61 31 


Again, what does this mean? The problem in answering this question 
is that African-American athletes and non-athletes do not begin from 
the same starting point. Despite the legitimate concerns about SAT and 
ACT standardized tests, to the extent they tap ‘‘academic readiness’ 
and are predictive of academic success, the African-Americans are in 
a disadvantaged position. One study has shown that, for white athletes, 
high school grade point average and ACT scores are good predictors 
of college grade point average. However, for non-white athletes, grade 
point average was a good predictor, but standardized test scores like 
that ACT or SAT were not.'®? Research shows that these have strong 
impacts on academic success, and once again, African-Americans are 
disadvantaged. How these impact on college grade point averages is 
most important and must be considered. 


GRADUATION RATES 


Graduation rate indicators also are flawed. They can be computed in 
several different ways. One sport scientist reported that in the mid- 
1980s the University of Nebraska’s football graduation rate was reported 
to be 48%, 60%, 69%, 70%, and 92%! Interestingly, all are correct 
statistically, but not all are necessarily substantively correct. This is an 
important caveat, since graduation rates can and have been based on 
the proportion of seniors who graduate, the proportion of graduates 
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94 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


among those who used all their years of athletic eligibility, those who 
graduate after four or five or six years, and some exclude while others 
include transfers regardless of academic standing when they left. Ad- 
ditionally, to whom should athletes be compared? Regular students? 
Regular students that are gender-specific? Students who work twenty 
or thirty hours a week (the number of hours athletes report putting in 
at practices)? Those with similar grade point averages or standardized 
test scores? Those with similar academic backgrounds? 

The most recent data reported by the NCAA (for 1987-88 entering 
freshmen) indicated that athletes (57%) are outperforming the entire 
student body (56%) by a slim 1% margin. Note, too, that graduation 
rates vary by conference, school, and sport. However, rates for male 
athletes (53%) are lower than rates for females (67%), and the rates for 
African-American athletes are lower than for non-African-American 
athletes. But, within each racial category, graduation rates of athletes, 
with the exception of Asians, are equal to or better than graduation 


rates for non-athletes. 
Table 5 


Graduation Rates by Racial Group for 1987-88 Freshmen 
at NCAA Division I Institutions’® 


All Freshmen All Scholarship Athletes 


Number Percentage Number Percentage 

Enrolled Graduating Enrolled Graduating 
White 441,678 59% 63% 
Black 48,013 37% 45% 
Asian 24,506 66% 62% 
Hispanic 20,512 45% 46% 
Other 17,252 52% 54% 





Totals 551,961 56% 13,386 57% 


CONCLUSION 


What is my answer to the query? It all depends. There is no single 
indicator of what is a good measure of the quest of higher education. 
Certainly academic performance measures are important. But, as we 
have seen, they do raise serious questions that confound the data 
interpretation. Grade point averages and degrees are important, but 
“‘learning,’’ for example, goes well beyond such indices. Penn State’s 
Joe Paterno has said that what is important is meaningful degrees, not 
just degrees. Until better measures are developed, however, we must 
use these less-than-perfect guides for determining ‘‘success.’’ 





183. The figures, reported by the NCAA, cover 301 colleges and universities. The 
graduation rates reflect those students that entered in the 1987-88 academic year and 
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My own feeling is that the net effect of college athletics on the quest 
for higher education is modestly positive but, nevertheless, has some 
nefarious consequences. To illustrate, the Adlers found that role en- 
gulfment often takes over athletes in big-time programs.'** The athletes’ 
near-total immersion into sport often explains the transition from ide- 
alism to pragmatic detachment. Proposition 48 also has produced some 
latent functions, in that marginal athletes have spent some preparatory 
time in junior colleges, ostensibly to prepare them for a four-year 
university, and about 500 fewer African-Americans enrolled in Division 
I institutions in 1987. Standards are relaxed when students transfer 
from a junior college. Further, graduation rates of transfers from junior 
college to a four-year university hover around 40%. What is vitally 
important here is that we critically assess the situation as it pertains to 
athletes in general, and disadvantaged athletes in particular. We must 
raise and address the questions that are meaningful, rather than come 
to a glib and superficial response. 





184. See generally Patricia A. ADLER & PETER ADLER, BACKBOARDS & BLACKBOARDS: 
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ROUND TABLE DISCUSSION ON COLLEGIATE 
ATHLETICS REFORM 


Introduction by Mr. Heisler 


Over nearly a day and a half we have heard from a variety of 
authorities in areas connected to the college athletics arena. We have 
heard from current and former university presidents, former athletes, 
athletic administrators, experts in the area of law, and representatives 
of the NCAA. Our final session provides us with an opportunity to 
look at the college sports scene, consider all this testimony, and propose 
some potential improvements. 

Moderating our Round Table discussion is a graduate of the Notre 
Dame Law School. He has worked as a trial attorney with the United 
States Department of Justice, he began teaching in 1966 as a professor 
at Catholic University Law School, and in 1971 he joined the faculty 
of the Notre Dame Law School. He currently is an Assistant Dean, after 
having spent three years as acting Dean. He has been a fellow of the 
National Association of College and University Attorneys since 1994, 
and for many years served as faculty editor of the Journal of College 
and University Law. He has written and published extensively, and his 
involvement with athletics on our campus includes being a member of 
the faculty board in control of athletics. Please welcome Professor Tex 
Dutile. 


Introduction by Professor Dutile 


This is about as close as I get to being an athlete, so I am delighted 
to be here this morning to moderate this panel. My little league coach 
is still in a home in Southern Maine somewhere trying to recover from 
having coached me. Turns out that I found out that quickness, speed, 
and jumping were relevant to sports—and I had none of those. 

I recently have been working in the Law School on our reaccreditation 
visit next month from the American Bar Association. You may wonder 
why that may be relevant this morning, and I am anxious to find that 
out myself. But as I thought about the American Bar Association and 
the controversy surrounding it in connection with law schools, it 
reminded me of the controversy surrounding the NCAA. If you think 
about it, law schools complain that the American Bar Association is 
too powerful, that deans have much too little control over their own 
schools, that the ABA treats all schools—whether big or small, rich or 
poor—as if they were alike, that the ABA thwarts appropriate reform 
because it is so cumbersome. However, on the other hand, the argument 
is made that without the American Bar Association, government leg- 
islation would step in and be even worse. The ABA performs a lot of 
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functions like data-gathering, putting out a lot of nice publications, 
and so forth. And so, the controversy with regard to the American Bar 
Association is very reminiscent of the one with regard to the NCAA. 

This morning we will look at possible reform of the NCAA. We have 
four speakers who will address the issue very briefly, and then we will 
open up the discussion for questions. 

Our first speaker is Jim Delaney, the current Commissioner of the 
Big Ten Conference. For ten years he was the Commissioner of the 
Ohio Valley Conference. He did his undergraduate work in political 
science at North Carolina, where he also earned his law degree. He 
also played basketball on two ‘‘Final Four’’ teams—two more than I 
did. He has served on so many NCAA committees that it would take 
too much of our time to mention them all, but he certainly is as 
knowledgeable as anyone on the activities of the NCAA. I am delighted 
to present to you the Commissioner of the Big Ten, Mr. Jim Delaney. 


Remarks by Mr. Delaney 


I came here prepared to defend the Big Ten. Often times we are 
accused of trying to run the NCAA—but I did not realize we also were 
going to be accused of trying to run the American Bar Association. Let 
me start by telling you a little bit about my background, because I do 
not have any overheads, nor do I have any statistics to prove or disprove 
any particular point of view. However, I am employed by the Big Ten 
Conference really to assert the values of the Big Ten Conference and 
the position of the Conference both at the national level as well as with 
respect to other conferences around the country. We take that role very 
seriously. I am a former student-athlete. True, things have changed a 
lot since the mid-to-late 1960s, but not so much that I do not appreciate 
the values that are learned in intercollegiate athletics. I understand 
some of the problems associated with the recruitment process, the 
graduation process, trying to juggle the academics and athletics—but 
it can be done. 

There are failures in the system. The system constantly is under 
review, and has been since intercollegiate athletics began in the late 
1890s. I suspect that, absent some catastrophic event, we will continue 
to struggle balancing the academics and athletics, just as we have for 
the previous eight or nine decades. I am a paid advocate on behalf of 
the Big Ten, but I also personally believe in many things that are trying 
to be accomplished on the campuses around the country. Before I get 
into the restructuring process that is occurring at the NCAA level, and 
in particular the proposal that was forwarded by eight Division I 
conference commissioners to the NCAA about twelve months ago,’*> let 
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me very briefly sketch out my understanding of the function of the 
NCAA over time. 

In the early 1900s the NCAA came into being, triggered largely by 
safety problems and concerns. In intercollegiate athletics there was the 
‘tramp athlete,’’ but there also was a considerable conflict over rugby, 
football, injuries, and flying wedges. Consequently, a group of insti- 
tutions in the eastern United States came together in New York City 
and tried to formulate some national game-playing rules. There was no 
attempt to legislate in the recruiting area, or in the academic area, or 
in the gender equity area, or in the race area, or in any number of the 
areas that you presently see the NCAA trying to work its magic. It was 
a simple time. It was a time in which the first evidences of the problems 
of athletics on campus were rearing their collective heads. 

I would describe the period of time from about 1906 to the early 
1950s, at least from an NCAA perspective; as a time of simplicity, a 
time of respecting what was then known as ‘“‘home rule,’’ which 
essentially meant that institutions were to manage their own academic 
affairs and their own admissions processes. During that timeframe, the 
membership of the NCAA moved from what was initially a group of 
less than 100, to. the late 1940s when the membership was still less 
than 400 or 500. Since 1950 to today it has become an increasingly 
complex organization—an organization whose function is devoted largely 
to regulatory activities and, to a greater and greater extent, a micro- 
managing of legislative areas. Competition has gone from local, to 
statewide, to regional, and then to national levels—catapulted by var- 
ious media growth not only in the print area, but also in the variety 
of electronic areas. The games have become nationalized, the recruit- 
ment has become nationalized, the travel has become nationalized, and 
to some extent even internationalized. 

As these changes have occurred, the NCAA has attempted to broker 
the competing interests that have been brought to the table. For many 
many years the notion of home-rule was that an institution could admit 
whoever it deemed admissible, and that whether or not an institution 
graduated a student-athlete was a matter of local, but certainly not 
national, concern. Increasingly over the last forty years, what was once 
local or conference-specific became more national. The NCAA Manual 
was well under one hundred pages in the middle 1950s. It since has 
turned into a book that looks more like a version of the IRS regulations— 
well over four hundred pages. However, the member institutions have 
done that to themselves as they have passed on their own authority to 
the NCAA. The membership of the NCAA now is about 900 schools. 
And, if the NAIA breaks apart—and there is reason to believe that the 
NAIA is having trouble holding itself together—it is very likely that 
the NCAA membership could move above one thousand institutions. 

One thing has been a constant, however, from the time the NCAA 
began some ninety years ago—the notion of ‘‘one institution, one vote.’’ 
What has changed a great deal is what they are voting on, but the 
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notion of ‘‘one institution, one vote’’ has been a bedrock of political 
principal. Moreover, in the beginning, there was one group of institu- 
tions and they comprised—to the extent they did legislate—one gov- 
ernance block. In the early 1950s, however, we moved to two divisions— 
the college division and the university division—and by 1973, to three 
divisions—Division I, Division II, and Division III. In the later 1970s, 
we created another football division, I-AA, for a total of four divisions. 

Since about 1980 there has been a lot of discussion, a lot of tension 
over further restructuring of the NCAA that really has not gotten very 
far. Initially, it resulted from athletic directors and football coaches 
complaining that the ‘‘one institution, one vote’’ ideal simply did not 
work in Division I. Division I had grown from about 200 to about 300 
institutions over the course of about fifteen years. The NCAA had begun 
to broker issues like television—from 1951 to 1984 the NCAA controlled 
college television, which created a good bit of tension until that scheme 
was broken up by the federal courts in 1984.**% The NCAA tried to 
manage academics—by specifying not only continuing eligibility re- 
quirements, but initial eligibility requirements as well. The Association 
put sunshine on lots of their own internal practices, either directly or 
in response to the federal government’s graduation rate publication 
legislation.*®’ Its certification process brings lots and lots of people into 
the what was not actually a private operation, but rather, an operation 
that was not readily open to public inspection. 

So what was a fairly simple national organization that had a very 
narrow regulatory function in 1890 has become a very complicated 
organization in which the regulatory function is much broader than it 
was in the early part of this century. Thus, there now is a need to 
think about and reconsider its structure. What we have now is a ‘“‘town 
meeting’’ that occurs annually, and a complex committee system. We 
have three, or perhaps four, divisions. We have about 850 schools that 
come together annually for about three days, about seventy-two hours. 
We have a book that can be amended only during that seventy-two 
hour period. We have conferences and institutions that are proposing 
amendments to amendments, which is the only way to make a rules 
change. And, in the course of that seventy-two hour period, represen- 
tatives from 850 schools, sometimes sitting in one room but sometimes 
sitting in three separate rooms, will vote on 150 amendments to the 
amendments. And this creates NCAA policy for the coming year. We 
are faced with the Black Coaches’ Association sometimes threatening 
to pull athletes off the floor. We are facing conversations with Jesse 
Jackson, conversations with the Federal Trade Commission, conversa- 
tions in federal court over the management of television rights, ques- 
tions from the media over graduation rates, and questions about the 
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source of revenues—where they are going and how they should be 
shared. Nonetheless, we come together—850 schools for seventy-two 
hours to vote on 150 amendments to the amendments—and that is how 
we make our policy for the year. 

In 1984, the Presidents’ Commission was established. At that time 
there was a good bit of argument about how much power the presidents 
ought to have. The American Council on Education argued that the 
presidents ought to have final legislative authority. The people who 
supported the status quo said that ‘‘one institution, one vote’’ is 
inviolate, and that the three divisions provide a sufficient amount of 
separation. So the compromise reached was that the Presidents’ Com- 
mission could set the agenda, could reorder the agenda, and could 
whip up support in one direction or another, but it could not have 
final legislative control. 

About eighteen months ago, a half-dozen of my colleagues and I got 
together and said simply that if we could start all over—and it is not 
easy to start all over with an organization that is ninety years old— 
how would we reconfigure this organization? It seemed like the time 
for the town meeting had passed us, because of the complexity of the 
subject matter with which we were dealing in combination with the 
increase in the size of the NCAA membership. How could we broker a 
compromise that would take care of the fears of some of the smaller 
colleges while helping the major universities get control over policy? 
There had been this friction within Division I over the creation of a 
Division IV, which was sponsored by many of the nation’s major 
universities. Division IV would take the top sixty or eighty football- 
playing institutions in the country and allow them to have their own 
set of championships, their own control of revenues, and basically have 
total federation apart from everyone else. We did not think that this 
plan would be acceptable, because we did not think pulling away 
revenue-sharing would be the right thing to do. Nor did we think it 
was right to take away access to Division I championships for the rest 
of the 300 schools involved in Division I. So, what we tried to do was 
think about how we could broker a change that would bring us into 
the next century, given the political reality of revenue-sharing and 
given the political reality of everyone having the desire to play in the 
baseball tournament and the women’s volleyball tournament and the 
men’s basketball tournament. 

What we thought about was guaranteeing in the NCAA Constitution 
certain fundamentals: the revenue-sharing that we have presently; the 
access to championships as we have developed them over the last ten 
or fifteen years for men and women throughout Division I and Division 
II; the financial support of Division II and III championships; and access 
to NCAA services. But for that, we wanted some radical change. We 
wanted to move away from ‘‘one institution, one vote.’’ We did not 
believe that the political power of Eastern Michigan University, Central 
Michigan University, and Western Michigan University together should 
be three times larger than the political power of the University of 
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Michigan. We did not believe that Siena College’s vote should cancel 
out Syracuse University’s vote. We did not believe that South Alabama’s 
vote should be larger than or as large as Alabama’s vote. We felt that 
these larger institutions have made a contribution competitively, they 
have made a contribution financially, and they are exposed to media 
scrutiny in a way that these smaller institutions are not. Therefore, the 
larger institutions should have a disproportionately greater control over 
policy outcomes. We needed a system that did not meet for only three 
days to solve all of the problems of the Association by virtue of 
amendments to amendments—a system in which each of these insti- 
tutions, both large and small, had only one vote. 

So, we set out to create a fifteen-person board of directors that would 
be staffed by chief executive officers of Division I. Moreover, the eight 
conferences that had dominated competitively, financially, and in terms 
of media scrutiny would have the ability to have at least 50% of the 
political authority—not 80%, not 90%, not two-thirds, but at least 50% 
of the political authority—so that if they had a political policy challenge 
and if they agreed on how it could be resolved they could execute it 
at the presidential level and they would hold all final political authority. 
Beneath the board there would be a management council that would 
be appointed, not by the NCAA, but by the conferences that have come 
to be the government’s building blocks—the Atlantic Coast Conference, 
the Big Ten, the Pacific Ten, the Big Twelve, etc. The eight major 
conferences, which now have about 25% of the political power in terms 
of number of member institutions, would be granted 51% of the political 
power. Beneath the management council would be governance com- 
mittees in the academic area, the fiscal area, the championships area, 
and the equity area. Essentially, we traded a seventy-two hour town 
hall meeting for a streamlined board of directors at the top, a manage- 
ment council beneath the board, and a series of cabinets below the 
council. 

This model has been forwarded to the NCAA for review, and every- 
body was given about a year for comments. The Presidents’ Commission 
then created a task force to study the model. The Commission has been 
meeting over the last four or five months, and I think they intend to 
come up with a recommendation in January of 1996. From my under- 
standing, although there have been modifications, the basic outline of 
what the Division I task force has been working with is similar to what 
I have described here. There have been adjustments and there have 
been trade-offs, but there are four pieces to the plan: (1) to simplify 
the government structure, moving from a ‘‘one institution, one vote’’ 
system to a representative form of government; (2) to shift political 
authority to the major conferences and institutions from about 25% of 
the political authority to 50% of the political authority; (3) to consti- 
tutionally guarantee revenue-sharing for everyone within the NCAA; 
and (4) to retain broad-based access to the Division I championship 
system. 
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So I think that the changes will be radical. The system will be 
different. It will be streamlined. It puts the final authority in the hands 
of the CEOs, but also puts the professionals, the athletic directors and 
the faculty representatives, into a position—through the management 
council, which will number about 35 people—to handle the day-to-day 
operations and to respond to the agenda of the NCAA president. 

Let me make one last point. The ‘‘one institution, one vote’’ system 
is not eliminated entirely. If the Presidents’ Commission or the Man- 
agement Council enacts a final result, the membership of Division I by 
a vote—and I think that where they are right now is by a vote of five- 
eighths—can overturn any act of the Management Council or the Pres- 
idents’ Commission. This, then, gives an opportunity for the ‘‘one 
institution, one vote’’ to come into play, but differently than it has 
played out historically. So with that, let me conclude my remarks and 
say that I hope that we can come up with a simpler, more streamlined 
system that will give us a better procedural method of handling our 
problems in the future. 


Introduction by Professor Dutile 


Our second speaker is Dr. Allen Sack. Allen Sack was a defensive 
end here at Notre Dame, unfortunately before the word ‘‘sack’’ became 
a part of football lingo. He played on our National Championship team 


in 1966. He is currently a professor of management at the University 
of New Haven where he coordinates the Management of Sports Indus- 
tries program and serves as NCAA Faculty Athletics Representative. He 
was the director of the federally funded Center for Athletes’ Rights and 
Education. He has written many scholarly articles and many articles 
on college sports for publications like The New York Times, The 
Sporting News, and The Chronicle of Higher Education. Please welcome 
Dr. Allen Sack. 


Remarks by Dr. Sack*# 


I had not intended to talk much at this symposium. I have spent 
twenty-five years talking about college sports. I have screamed, I have 
implored, and sometimes, I have been down-right hostile. At this stage 
in my life, I am trying to listen more. Over the past two days I have 
listened very closely to the excellent speakers on the program and I 
have learned a great deal. I would like to commend the Notre Dame 
Law School and the University of Notre Dame for sponsoring a confer- 
ence like this one. I am very proud of my alma mater for being a 
leader in intercollegiate athletics, but also for initiating this dialogue 
concerning the role of sport in higher education. 

I would like to begin my remarks on the NCAA’s current efforts at 
“‘restructuring’’ by responding to some comments made by other speak- 
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ers that I think need come clarification. Yesterday, a number of pre- 
senters implied that sport does not play as important a role in universities 
in other countries as it does in the United States. A look at sport from 
a comparative and historical perspective suggests that this simply is 
not true. England, in particular, has a very rich sporting culture in its 
universities and public schools. In fact, many North American sporting 
traditions can be traced to these universities and schools. 

In the early 19th century, soccer and rugby already had become 
institutionalized at Oxford and Cambridge, and sport participation had 
become an integral part of the education of young gentlemen. I am 
sure that most of you have heard the saying, ‘“The battle of Waterloo 
was won on the playing fields of Eton’’—meaning that lessons learned 
playing sports at elite public schools like Eton, Rugby, Harrow, and 
Westminster carried over to the battlefield. This overstates the role of 
sports in British military history, but accurately reflects how important 
sport participation is perceived to be in the education of the British 
ruling class. 

British college students are every bit as enthusiastic about their sports 
as are their counterparts in the United States. What is missing from 
British campuses, however, are the massive stadiums that we have 
come to take for granted in this country. Nor do they offer financial 
incentives to skilled athletes who attract hundreds of thousands of 
paying spectators along with millions of dollars in television revenue. 
The Oxford rowing team does not have a corporate sponsor, and Starter 
Corporation has yet to market a line of licensed apparel bearing the 
Cambridge University logo. Sport is alive and well in British Univer- 
sities, but it has not become a form of mass commercial entertainment. 

Our neighbors in Canadian Universities also take sport very seriously. 
Mike Oriard remarked that intercollegiate football became popular in 
the United States in the 1880’s and 1890’s,**° but before that, Harvard 
already had played a number of rugby matches against McGill Univer- 
sity. There is a long and rich sporting tradition in Canadian universities. 
But again, there are no large stadiums, athletic scholarships, or other 
trappings of commercialism and professionalism. Canadians have con- 
sidered the idea of offering scholarships based on athletic ability, but 
have turned it down, the consensus being that recruiting students 
primarily for their athletic prowess undermines academic standards. 

By spurning athletic scholarships, Canadian universities have suc- 
ceeded where the NCAA has failed miserably, that is, Canadian uni- 
versities have retained a clear line of demarcation between intercollegiate 
athletics and professional sports. Not surprisingly, very few current 
players in the National Hockey League have attended Canadian univer- 
sities. In Canada, just as in Britain, universities are centers of schol- 
arship and learning. They are not training centers for professional 
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athletes nor staging grounds for mass athletic spectacles. Sports are 
important, but only as they contribute to some larger educational 
mission. 

We move now to the United States. Our country is alone in the world 
in having universities that market sporting events for commercial gain. 
In the 1880s and 1890s, many universities in the United States literally 
went into the mass entertainment business. In 1903, Harvard University 
spent $300,000 to build the country’s first permanent football stadium. 
Yale University followed in 1914 by constructing a stadium with a 
seating capacity of 75,000, making it the country’s largest. Over the 
next ninety years, athletic programs in many universities in the United 
States began to operate like professional sport franchises whose major 
reason for being is the potential to generate revenue. 

How and why universities in this country adopted a corporate model 
of college sports is an intriguing question whose answer goes well 
beyond the scope of this brief presentation. Suffice it to say that it is 
only in the United States that universities hire athletes to entertain 
millions of spectators and negotiate billion-dollar television deals. What 
is bizarre is that we have come to view this as perfectly normal. Even 
I am hooked on professional college sport. The Florida State-Notre 
Dame game in 1993 probably was the most exciting game I have ever 
seen, with the possible exception of the Boston College-Notre Dame 
game that occurred a week later. My wife and I cheered and danced 
around our living room after every touchdown. Big-time college sport 
is great entertainment. The problem is that as it currently is structured, 
it subverts the stated purpose of higher education, exploits young 
athletes, and denies women equal athletic opportunities. 

Not all universities in this country have embraced a professional and 
commercial model of sport. Division III institutions and the Ivy League, 
for instance, do not grant athletic scholarships based on athletic ability. - 
The ‘‘little three’’-—Amherst, Williams, and Wesleyan—recently were 
featured in a Sports Illustrated article for their ‘‘amateur’’ approach to 
college sport.1°° I am very familiar with the ‘“‘little three,’’ because my 
younger son plays lacrosse at Wesleyan. My older son went to Dart- 
mouth and also played lacrosse. The contrasts between my sons’ athletic 
experiences and those of big-time college athletes are striking. 

When I attend my son’s lacrosse games at Wesleyan, there may be 
one hundred spectators sitting around on grassy slopes watching the 
game. At football games, my son and his teammates from the lacrosse 
team sell popcorn in the stands to raise money for their pre-season 
training trip to Florida. As for the football game itself, I do not think 
it is an overstatement to say that about the only thing a Wesleyan- 
Williams game has in common with a Notre Dame-Michigan game is 
the shape of the football. I may not be able to present a definition of 
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amateurism that would please everyone, but I know amateurism when 
I see it. Athletes at Wesleyan are amateurs. Watching my son sell 
popcorn made that clearer than any definition that appears in the NCAA 
Manual. 

Aside from obvious differences in gate receipts and television reve- 
nue, nothing separates big-time athletic programs from programs in the 
‘‘little three’’ more than the latter’s refusal to transform athletes into 
paid professionals. Neither of my sons had athletic scholarships. They 
did, however, receive need-based financial aid. In his second year at 
Dartmouth, my older son decided that he enjoyed mountain biking 
more than college lacrosse, and that working out on his own gave him 
more time to study. He gave up lacrosse with no loss of financial aid. 
He graduated magna cum laude and went to France on a Fulbright 
Scholarship. True amateurism gave him the freedom to choose. 

The NCAA abandoned amateurism in big-time college sport in 1953, 
when it allowed universities to use financial incentives to attract high- 
performance athletes. By offering athletes room, board, tuition and fees 
in return for their athletic services, the NCAA abandoned the educa- 
tional model in place in countries like Canada and Britain. In 1972, 
the rules were changed so that a scholarship could be structured as a 
one-year renewable grant. Now, a scholarship athlete who decides to 
give up a sport (as did my son) can lose financial aid immediately. An 
injured athlete or one who is deemed by a coach to be lacking in skills 
or motivation can have aid taken away at the end of the academic year. 

Athletic scholarships are contingent on athletic performance and can 
be withdrawn even if a student-athlete has a 4.0 GPA and ranks number 
one in his or her class. Athletic scholarships create an employer- 
employee relationship between an athlete and a coach. My son at 
Dartmouth had to perform at a certain level to meet the expectations 
of his lacrosse coach. However, because my son’s financial aid was 
need-based, he was free to place his educational priorities above the 
demands of his sport. My son was admitted to Dartmouth as a student, 
not as a paid entertainer. 

Now, let me apply this analysis to the issue of restructuring. It seems 
to me that the athletic directors and coaches who have the greatest 
influence in the NCAA are in a bit of a dilemma. On the one hand, 
they are well-aware that big-time college sport is a business and that 
it has little, if anything, in common with amateur sport as played in 
Division III colleges or in the Ivy League. Understandably, Division I 
programs do not want the Amhersts of the collegiate sports world 
telling them how to run their businesses. Therefore, Division I program 
heads generally support the idea of federation, that is, giving NCAA 
Divisions greater autonomy to govern themselves. 

The problem is that as the big-time programs move to distances 
themselves from Divisions II and III, they also risk the loss of special 
privileges that come with being under the same umbrella as Swarthmore 
College and Drew University. Big-time college sport is a business, but 
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by convincing the courts that it merely is a variant of what goes on in 
the “‘little three,’ its profits can remain exempt from taxation, its 
athletic labor force can be denied the rights enjoyed by other workers, 
and the NCAA can remain exempt from a variety of antitrust laws that 
apply to other businesses and industries.** In other words, the more 
the big-time programs try to distance themselves from the little guys, 
the more they risk exposing themselves as the business ventures they 
really are. 

Gary Roberts, an expert on sports law from Tulane University, warns 
that restructuring will subject big-time athletics programs to greater 
scrutiny by the government, the courts, and the legal system, and he 
seems to view this as a negative outcome for collegiate sport.*®? I could 
not disagree more. If, as a result of greater judicial scrutiny, college 
athletes finally are recognized as the employees that they are, big-time 
college sport finally will be rid of one of its most insidious myths, that 
is, the myth of amateurism. If restructuring means that big-time college 
sport finally will have to admit that it is far more a business than an 
integral part of the educational process, universities then will have 
taken the first step toward restoring educational integrity. 

In my opinion, restructuring, if it leads to greater honesty, could 
lead to a refreshing new start for college sport in this country. There 
is nothing wrong with running college sport as a business as long as 
this business does not exploit athletes, deny athletic opportunities to 
women, and undermine academic standards. Once the myth of ama- 
teurism is set aside, serious efforts can be taken to ensure that the 
business of college sport is run with integrity. Restructuring could lead 
to a system that actually retains a clear line of demarcation between 
amateur and professional college sport, makes room for both models, 
and recognizes the important contributions each model can make. 

Big-time college sport plays an important role in American society, 
and it is hard to imagine an autumn without these mass spectacles. 
Professional college sport provides exciting entertainment for millions 
of student and non-student spectators, and some programs generate 
profit and publicity for their universities. Restructuring could give these 
programs more autonomy to function as profit centers. Perhaps, as 
many Division I-A coaches have suggested, sports that make profits 
should be exempt from Title IX. The trade-off for this autonomy, 
however, would be that professional college sport would have to pay 
its own way. No longer could scholarship-granting programs cover 
deficits from the university’s general fund. 
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The vast majority of universities cannot afford professional college 
sport, and are wasting valuable resources by adopting a big-time phi- 
losophy. These schools should drop athletic scholarships and get back 
to the important task of educating young people. True amateur sport, 
because it reinforces educational values and makes valuable contribu- 
tions to campus life, should be funded like other academic programs. 
And at the amateur level, there is absolutely no excuse for denying 
women equal funding and resources for their athletic programs. In a 
restructured NCAA, amateurism could flourish, and universities easily 
could find ways to spend the money saved by eliminating athletic 
scholarships. Many college presidents probably dream about this option, 
but lack the courage to suggest it. 

In summary, what I am suggesting is that Division I-A athletic 
programs that want greater autonomy should be allowed to go their 
separate ways. In fact, if they do not move out from under the amateur 
umbrella voluntarily, they should be given a push. Once out of the 
fold, these programs would have greater freedom to generate revenue 
and publicity for their universities and for themselves. But the price to 
be paid for this freedom is that these programs must be totally self- 
sufficient financially. The vast majority of college athletics programs 
are money-losing, and therefore, could not afford to field professional 
sports teams. It seems reasonable on both economic and educational 


grounds for these programs to give up athletic scholarships and to 
embrace true amateur sport. 


Introduction by Professor Dutile 


Our next speaker is Kit Morris, who is a 1973 graduate of the 
University of Mississippi. He has served as a sports administrator at 
both Harvard and Yale, and was director of athletics at Davidson from 
1985 to 1989. For the last six years he has been involved with the 
Knight Commission through the release of three reports called Keeping 
Faith With the Student Athlete, A Solid Start, and A New Beginning 
for a New Century.’ I am pleased to present the Executive of the 
Knight Commission, Mr. Kit Morris. 


Remarks by Mr. Morris 


It is exciting for me to be here with these three colleagues because, 
either knowingly or unknowingly, over the last six years they all have 
helped inform the work of our Commission through either their writing 
or personal appearances; they are people for whom I hold a great 
respect. 

The Knight Commission has not yet taken a formal position on or 
even debated the issue of restructuring, although we do have a meeting 
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scheduled for later this spring during which we will take a look at the 
progress of the restructuring debate. 

From my perspective, the current NCAA governance structure is 
convoluted and generally unworkable. Different management groups 
comprise the Association—you’ve got the NCAA Council, the Presi- 
dents’ Commission, the Executive Committee, the Administrative Com- 
mittee, and now a Joint Policy Board. It is not a very streamlined 
operation. Yet, given the differences among divisions, the diversity of 
the membership, and the potential for even greater growth in coming 
years from the NAIA, the Association does, in fact, need to be stream- 
lined. I think, in general, that some kind of representative form of 
governance is the way things will go. 

Jim Delaney discussed the voluminous NCAA Manual.’ In fact, the 
NCAA poked fun at itself this last holiday season when it sent out 
Christmas cards. The front of the card was a facsimile of the cover of 
the manual with a little holly wreath in the corner. Inside the card 
read, ‘‘It doesn’t take 476 pages to wish you a happy holiday.’’ In fact, 
even the new, revised Manual still reads like the tax code. 

From the start, the Knight Commission had no interest in trying to 
resolve every subsidiary concern that exists in college sports, and I 
think with regard to the issue of restructuring, we also will tend to 
look at general, fundamental principles. The area we would consider 
to be most important is establishing statutory presidential control of 
the Association through a governing board that would be a presidential 
board. This ties into what Father Hesburgh talked about—our ‘‘one 
plus three’’ model of presidential control directed toward academic 
integrity, financial integrity, and a program of independent certifica- 
tion.1% 

Second, we feel that it is important that the Association as we know 
it stays together. I am not sure that back in 1989, the Knight Commission 
knew where we were going to end up with our work when we took a 
look at college sports and the NCAA. But one of the things we realized, 
through a series of meetings, discussions, and debates, is that if the 
NCAA did not exist, something very similar to it would have to be 
created to take its place. In fact, the Association is comprised of a 
number of thoughtful men and women of goodwill who have given 
evidence through recent legislative actions that they care very deeply 
about the intersecting interests of college sports and American higher 
education. 

Third, in the development of a final restructuring plan, we would 
look for an organization that more closely resembles other higher 
education associations. For example, the executive director of the As- 
sociation would become the president, and the chief elected officer 
would become chair of the board. 
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Finally, I agree with Jim Delaney that the ‘‘town meeting’”’ style of 
government is no longer effective. Instead, college athletics needs a 
representative democracy that also provides the prospect of reconsid- 
eration in accordance with the ‘‘one institution, one vote’’ philosophy 
over issues that are especially controversial or that are recommended 
for reconsideration by the Association. 

Of this much I am sure: Restructuring will take place. The Association 
has to continue to evolve to meet the modern needs of college sports 
and the changing world of American higher education. I, for one, am 
an eternal optimist, and feel that what ultimately will be voted on, 
whether at the 1996 annual convention or in a special convention, will 
be a product that satisfies the Knight Commission’s three considerations 
and advances the work of college sports. 


Introduction by Professor Dutile and Remarks by Mr. Sperber'®* 
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PAR FOR THE FEMALE COURSE: COHEN V. 
BROWN UNIVERSITY MANDATES AN EQUAL 
PLAYING FIELD IN INTERCOLLEGIATE 
ATHLETICS 


INTRODUCTION 


In 1972, Congress enacted Title IX' of the Education Amendments 
and thereby prohibited any educational program or activity that receives 
federal funds from discriminating against students on the basis of 
gender.” In the initial years following the enactment of Title IX, the 
broad language of Title IX left courts and educational institutions® alike 
uncertain as to whether Congress intended to subject every program 
within a university to Title IX’s mandates.* In 1984, the United States 
Supreme Court in Grove City College v. Bell® resolved this confusion 
and held that Title IX applied to a specific program within an educa- 
tional institution only if that program received federal funds.* Unsatis- 
fied with the Supreme Court’s interpretation, however, Congress passed 
the Civil Rights Restoration Act of 1987’ in order to extend Title IX 
coverage to any program, including any athletic program,® of an insti- 





1. Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 (1988) provides, 
in relevant part: 

No person in the United States shall, on the basis of sex, be excluded from 

participation in, be denied the benefits of, or be subjected to discrimination 

under any education program or activity receiving Federal financial assistance 

2. Id. 

3. The terms ‘‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 
to denote all institutions of higher education. 

4. Title IX did not address specifically whether its proscriptions applied to programs 
that did not benefit directly from federal funds, even though the sponsoring university 
received federal funds for other purposes. See Jennifer L. Henderson, Gender Equity in 
Intercollegiate Athletics: A Commitment to Fairness, 5 SETON HALL J. Sport L. 133, 134- 
36 (1995); B. Glenn George, Miles to Go and Promises to Keep: A Case Study in Title 
IX, 64 U. Coto. L. REv. 555, 558 (1993); Catherine Pieronek, Note, A Clash of Titans: 
College Football v. Title IX, 20 J.C. & U.L. 351, 354 (1994). 

5. 465 U.S. 555, 104 S. Ct. 1211 (1984). 

6. Id. at 574, 104 S. Ct. at 1221. 

7. 20 U.S.C. § 1687 (1988). 

8. The 1974 ‘‘Javits Amendment’’ authorized the Secretary of the Department of 
Health, Education and Welfare to prepare regulations implementing Title IX with respect 
to intercollegiate athletic opportunities. Section 844 of the Education Amendments of 
1974, Pub. L. No. 93-380, 88 Stat. 612 (1974). In 1975, the Secretary promulgated 
regulations that provided, ‘‘A recipient [of federal funds] which operates or sponsors. . . 
intercollegiate . . . athletics shall provide equal opportunity for members of both sexes.”’ 
34 C.F.R. §§ 106.37, 106.41 (1994). 
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tution that receives federal funds, whether or not the specific program 
benefits from these funds.°® By clarifying and expanding the language 
of Title IX, the 1987 Act ushered in a wave of litigation seeking to 
enforce in intercollegiate sports the gender equity that was virtually 
nonexistent in the first decade and a half following Congressional 
enactment of Title IX.*° 

In recent years, plaintiffs alleging Title IX violations consistently 
have secured judicial restoration of women’s athletic teams slated for 
elimination." In line with this trend, the district court in Cohen v. 
Brown University’? issued preliminary injunctive relief in 1992 restoring 
to varsity status the women’s athletic programs that Brown University 
had demoted in ‘“‘likely’’ violation of Title [X.1* In the Spring of 1991, 
Brown University had announced that it was demoting women’s gym- 
nastics and volleyball from varsity status’* to intercollegiate club 





9. The Civil Rights Restoration Act of 1987, 20 U.S.C. § 1687 (1988), specifically 
overruled the Supreme Court’s holding in Grove City College v. Bell, 465 U.S. 555, 104 
S. Ct. 1211 (1984), that Title IX mandates applied to a specific program within an 
educational institution only if that program actually received federal funds. The Act 
defined ‘‘program or activity’ for Title IX purposes as ‘‘all of the operations of ... a 
college, university, or other postsecondary institution.’’ 20 U.S.C. § 1687 (1988) (emphasis 
added). 

10. See George, supra note 4, at 558. 

11. See, e.g., Favia v. Indiana Univ. of Penn., 7 F.3d 332 (3d Cir. 1993) (preliminary 
injunction issued to restore women’s field hockey and gymnastics teams to the varsity 
roster); Roberts v. Colorado State Bd. of Agric., 998 F.2d 824 (10th Cir. 1993), cert. 
denied, 114 S. Ct. 580 (1993) (permanent injunction ordered to reinstate women’s varsity 
fast-pitch softball team that the university had discontinued in violation of Title IX). 
Universities also have settled many cases in recent years in favor of plaintiffs seeking 
under Title IX reinstatement of female athletic programs. See Diane Heckman, The 
Explosion of Title IX Legal Activity in Intercollegiate Athletics During 1992-93: Defining 
the ‘‘Equal Opportunity’’ Standard, 1994 Det. C.L. Rev. 953 (1994). Furthermore, those 
women’s teams that failed to receive injunctive relief more frequently stumbled over 
procedural, rather than substantive, obstacles. See Cook v. Colgate Univ., 992 F.2d 17 
(2d Cir. 1993) (although appellate court reversed district court’s order upgrading women’s 
club ice hockey team to varsity status because named plaintiffs were to graduate before 
the order could affect them, appellate court suggested that plaintiffs acting in a repre- 
sentative capacity on behalf of future members of their class might prevail under the 
same claim). Additionally, men’s teams that have sought reinstatement under Title IX 
have met with little success. See Kelley v. Board of Trustees, 35 F.3d 265 (7th Cir. 
1994), cert. denied, 115 S. Ct. 938 (1994) (university’s decision to terminate men’s 
swimming program while retaining women’s swimming program did not violate Title IX 
where an effort to comply with Title IX and budget constraints motivated the decision). 

12. 809 F. Supp. 978 (D.R.I. 1992) [hereinafter Brown I], aff’d, 991 F.2d 888 (1st Cir. 
1993) [hereinafter Brown II]. See William H. Webb, Sports Law—Cohen v. Brown Uni- 
versity: The Promulgation of Gender Equity in Intercollegiate Athletics, 25 U. MEM. L. 
REv. 351 (1994); Mary Beth Petriella, Injunctive Relief—Title IX—An Interim Preliminary 
Injunction Reinstating Varsity Status to Demoted Collegiate Athletic Teams is Available 
When That Team Alleges a Title IX Violation and Litigation is Pending—Cohen v. Brown 
University, 4 SETON HALL J. Sport L. 595 (1994). 

13. Brown I, 809 F. Supp. at 1000. 

14. These two teams had competed with varsity status for over 20 years prior to the 
time Brown decided to demote them to club status. Id. at 979. 
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status’® as part of a university-wide cost cutting initiative.’* Student 
members of the women’s gymnastics and volleyball teams responded 
by bringing a class action lawsuit charging that the University’s ad- 
ministration of its athletic program violated Title IX.” In their com- 
plaint, the plaintiffs alleged that Brown University discriminated against 
women by failing to provide them with equal opportunities to partici- 
pate in Brown’s intercollegiate athletic program. Reasoning that the 
upcoming trial on the merits of the Title IX claim probably would find 
that Brown’s athletic program did not accommodate effectively the 
female students’ interests and abilities, the district court issued prelim- 
inary injunctive relief.’® Specifically, the district court restored women’s 
gymnastics and women’s volleyball to their former status as fully funded 
intercollegiate varsity teams, and prohibited the elimination or reduc- 
tion in status or funding of any then-existing women’s varsity athletic 
team until the court adjudicated the Title IX claim.2° After Brown 
unsuccessfully appealed the district court’s decision on the grounds 
that Brown “‘allocate[d] athletic opportunities to women in accordance 
with the ratio of interested and able women to interested and able 





15. In the Spring of 1991, Brown labeled the demoted teams ‘‘club varsity’’ teams; 
in December of 1991, Brown’s athletic director decided that the term ‘‘club varsity’? was 
misleading because the teams did not receive the same university privileges as ‘‘true’’ 
varsities, and labeled the teams ‘‘intercollegiate club’’ teams. Cohen v. Brown Univ., 
879 F. Supp. 185, 189 n.6 (D.R.I. 1995) [hereinafter Brown III]. This status effectively 
allowed the demoted teams to participate in intercollegiate competition, provided that 
they raised all of their own operating funds from private sources. Brown I, 809 F. Supp. 
at 981. Practically, however, other schools with varsity squads declined to compete 
against Brown’s club teams, Brown II, 991 F.2d at 891, and Brown’s club teams ‘‘lost 
significant privileges in the wake of the demotion.’’ Brown I, 809 F. Supp. at 982. For 
example, varsity teams in 1991-93 received priority over intercollegiate clubs in practice 
time and in access to medical trainers; the intercollegiate clubs did not receive office 
space, long-distance telephone service, clerical support or admission preferences in 
recruiting freshman. Id. at 981. By the time of trial, Brown restored to the club teams 
some of the traditional varsity privileges (including access to weight and training rooms 
and special admissions considerations), and now refers to these teams as ‘‘donor-funded,”’ 
‘‘gift-funded”’ or ‘‘unfunded varsities.’’ Brown II, 879 F. Supp. at 189 n.6. In this Note, 
these teams will be referred to as ‘‘donor-funded”’ varsity teams, as distinguished from 
‘‘university-funded”’ varsity teams. The district court in Brown III noted that Brown still 
does not provide these ‘‘donor-funded’’ varsity teams with office space, campus telephone 
privileges, secretarial support, laundry facilities or free interterm housing, nor does 
Brown guarantee that ‘‘donor-funded”’ teams will have coaching, equipment and supplies, 
or money for travel or for post-season competition. Brown III, 879 F. Supp. at 189 n.7. 
‘‘Brown guarantees all of the above to its university-funded varsities.’’ Id. 

16. Brown I, 809 F. Supp. at 981. Brown University saved $62,028 by cutting the 
women’s sports teams and only $15,795 by cutting two men’s sports teams as part of 
this revenue saving measure. Id. Consequently, Brown’s contention that women’s sports 
were reduced in proportion to men’s hardly rings true, at least in the financial sense. 
Id. at 981, 987. 

17. Id. at 978. 

18. Id. at 979. 

19. Id. at 982, 1000. 

20. Id. at 1001. 
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men,’’?! the parties proceeded to trial and the plaintiffs prevailed on 
their Title IX claim. On March 29, 1995, the district court in Cohen v. 
Brown University”? found that Brown University’s entire intercollegiate 
athletic program provided disproportionately greater participation op- 
portunities to males in violation of Title IX, and ordered Brown Uni- 
versity to submit to the court, within 120 days, a comprehensive plan 
for complying with Title IX.” 

The decision in Brown III has been perceived as one that could force 
colleges and universities nationwide to cut men’s sports, reduce their 
funding** or, somewhat more dramatically, to eliminate outright some 
men’s sports in order to achieve Title IX compliance.?> This Case 
Comment examines the reasoning and implications of the Brown III 
decision amid existing uncertainty concerning the effectiveness of the 
Title IX compliance measures that colleges and universities are under- 
taking to shield themselves from liability. Part I places the Brown III 
decision in its recent historical context, while Part II analyzes the 
district court’s justifications in Brown III for finding that Brown Univ- 
ersity’s administration of its intercollegiate athletic program violated 
Title IX. Finally, Part III raises some questions regarding the court’s 
rationale and holding, while considering how colleges and universities 
might address Title IX compliance issues without compromising com- 
petitive intercollegiate athletics. 


I. History OF THE CASE 


A. Procedural History 


In the Spring of 1991, Brown University demoted its women’s gym- 
nastics and women’s volleyball teams, along with two longstanding 
men’s varsity squads, from full varsity status to intercollegiate club 
status as part of a university-wide directive to trim its budget.?* On 
behalf of ‘‘all present and future Brown University women students 
and potential students who participate, seek to participate, and/or are 
deterred from participating in intercollegiate athletics funded by 
Brown,’’?” student members of the women’s gymnastics and volleyball 
teams brought a class action lawsuit charging Brown University with 
violating Title IX by discriminating against women in the operation of 
its entire intercollegiate athletic program. The district court in Brown 





21. Brown II, 991 F.2d at 899. 

22. 879 F. Supp. 185 (D.R.I. 1995) [Brown IIT]. 

23. Id. at 210-211. 

24. Ruling in Brown University Case Likely to Affect Funding, Cut. Tris., Mar. 30, 
1995, § 3 (Sports), at 3. 

25. Richard Sandomir, Brown University Held to be Biased on Female Sports, N.Y. 
TIMES, Mar. 30, 1995, at A1, B7. 

26. Brown I, 809 F. Supp. at 979, 981. 

27. Id. at 978. 
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I concluded that because the female athletes showed that Brown’s 
withdrawal of financial support would prevent these two female athletic 
programs from being able to schedule competitive games, recruit out- 
standing athletes or receive competent coaching, the plaintiffs were 
entitled to a preliminary injunction restoring these women’s teams to 
fully funded varsity status until the district court thoroughly adjudicated 
the Title IX claim.”* The district court noted that, at least preliminarily, 
it could conclude that Brown’s intercollegiate athletic program did not 
fully and effectively accommodate female students’ interests and abil- 
ities.2? Therefore, the district court found it appropriate to prevent 
Brown University from ‘‘cutting off varsity opportunities where there 
is great interest and talent, and where Brown still has an imbalance 
- between men and women varsity athletes in relation to their under- 
graduate enrollments.’’*° The district court additionally prohibited Brown 
from eliminating or reducing the status or funding of any existing 
women’s intercollegiate varsity team until the district court had the 
opportunity to decide whether Brown’s entire intercollegiate athletic 
program complied with the requirements of Title IX. 

Not surprisingly, Brown University appealed the district court’s de- 
cision; the issue on appeal involved whether the district court abused 
its discretion in providing preliminary injunctive relief. Brown argued 
on appeal that ‘‘to the extent students’ interests in athletics are dispro- 
portionate by gender, colleges should be allowed to meet those interests 
incompletely as long as the school’s response is in direct proportion 
to the comparative levels of interest.’’*? According to Brown, as long 
as the University allocated athletic opportunities to women in propor- 
tion to the ratio of interested and able women and men, regardless of 
the number of unserved women or the percentage of the student body 
that they comprised, it was complying with Title IX.** The United 
States Court of Appeals for the First Circuit rejected this argument 
because it found it to be an impossible task to identify or measure the 
levels of interest that students have in participating in intercollegiate 
athletics. For example, the First Circuit stated that a survey of interests 
and abilities would find men’s athletic teams with a considerable head 
start and would ‘‘overcomplicate an already complex equation’’ by 
inviting ‘‘thorny questions as to the appropriate survey population.’’* 
Therefore, the First Circuit concluded that the more appropriate as- 





28. Id. at 997-999. The district court also found that granting the injunction would 
not impose a significant financial hardship on the university because the amount of 
money required to restore these two teams was ‘‘miniscule in relation to Brown’s overall 
budget.’’ Id. at 1000. 

29. Id. at 984, 1000. 

30. Id. at 991. 

31. Id. at 1001. 

32. Brown II, 991 F.2d at 898 (emphasis added). 

33. Id. 

34. Id. at 900. 
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sessment should involve an inquiry into whether unmet need existed 
in the underrepresented gender and whether that unmet need was at a 
level high enough to warrant a new team or the upgrading of an 
existing team.** The First Circuit found that the plaintiffs** bore the 
burden of proving a shortfall in the full and effective accommodation 
of interested female athletes and likely would meet this burden by 
showing both numerical disparity and unmet interest.*? According to 
the First Circuit, the evidence showed that the district court correctly 
concluded that Brown did not accommodate effectively its female ath- 
letes and did not expand adequately its female athletic programs.** 
Therefore, in April of 1993, the First Circuit affirmed the district court’s 
decision to provide preliminary injunctive relief, concluding that the 
district court did not abuse its discretion in finding that the plaintiffs 
had suffered irreparable injury and were likely to succeed on the merits 
of their Title IX claim.*® The First Circuit noted, ‘‘[E]ven balanced use 
of the budget-paring knife runs afoul of Title [IX where, as here, the 
fruits of a university’s athletic program remain ill-distributed after the 
trimming takes place.’’*° 

Late in 1994, the case proceeded to trial. On December 16, 1994, the 
district court entered a Settlement Agreement and Stipulation of Dis- 
missal in Regard to Equality of Treatment that settled the plaintiffs’ 
allegations that significant disparities existed in the relative financial 
support of, and benefits given to, men’s and women’s university-funded 
varsity teams.*? Consequently, the claim that confronted the district 
court in Brown III involved whether significant disparities existed in 
the number of intercollegiate participation opportunities available to 
men versus those available to women.” 

The district court in Brown III evaluated Brown University’s entire 
intercollegiate athletic program and, after a thirty-day trial, concluded 
that Brown University had violated Title IX by discriminating against 
women in the operation of its athletic program.** The district court 
consequently sent Brown University back to the drawing board to design 
an institutional athletic program that truly complied with Title IX. 


B. Factual History 


Brown University established nearly all of its men’s varsity athletic 
teams before 1927. Prior to 1971, the year that Brown became a coed- 





35. Id. 

36. The First Circuit concluded that the district court erred in holding that Brown 
bore the burden of showing that it fully and effectively had accommodated the interests 
and abilities of its female athletes. Id. at 903 (emphasis added). 

37. Id. at 903-04. 

38. Id. See infra Part II for a discussion of the analysis that the court used in 
determining whether Brown University violated Title IX. 

39. Brown II, 991 F.2d at 903-06. 

40. Id. at 906. 

41. Brown III, 879 F. Supp. at 192. 

42. Id. 

43. Id. at 187. 
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ucational institution, women’s athletic opportunities were provided by 
Pembroke College, a sub-unit of Brown that merged with Brown College 
during that year.** The district court found that the women’s athletic 
program at Pembroke bore no resemblance to the male varsity athletic 
program at Brown; specifically, the court noted that Pembroke provided 
very little financial or institutional support to the women’s program. 
Brown created virtually all of its women’s varsity athletic teams from 
Pembroke’s programs between 1971 and 1977; since 1977, Brown had 
added only one women’s varsity team (winter track).* 

At the time of trial, Brown University funded thirteen sports for 
women and twelve sports for men as intercollegiate programs, and 
recognized four men’s teams and three women’s teams as donor-funded 
varsities.** Brown provided financial resources, services, and privileges 
to the university-funded varsities, while requiring donor-funded teams 
to raise their own funds through private donations.*”? Several women’s 
donor-funded teams, including gymnastics, fencing, and skiing, as well 
as one club team, water polo, showed the ability and interest necessary 
to compete at the top varsity level and would have benefitted from 
university-funded status.** In 1993-94, 555 students participating in 
varsity athletics were men and only 342 were women; during that same 
year, the undergraduate enrollment included 2796 men and 2926 
women.*® Comparing percentages, in 1993-94, 61.87% of student-ath- 
letes were men, while only 48.86% of students were men. 


II. THE BROWN III DECISION 


A. Title IX and the Compliance Test Prescribed by the Office of 
Civil Rights of the U.S. Department of Education 


The district court in Brown III first stated that the text of Title IXx*° 
does not explicitly prohibit gender discrimination in athletics; rather, 
it prohibits gender discrimination by educational institutions that re- 





. Brown I, 809 F. Supp. at 981. 

. Id. 

. Brown III, 879 F. Supp. at 189. 

. Id. See supra note 15 (distinguishing university-funded varsities from donor- 
funded varsities). 

48. Id. at 190. The court concluded that not only would all four teams benefit from 
university-funded varsity status, but women’s volleyball and skiing would not be able to 
sustain a competitive intercollegiate varsity schedule if continually supported at the 
donor-funded level. Id. Additionally, the court stated that women’s gymnastics would 
cease to exist as an intercollegiate varsity team if Brown denied it university funding, 
and women’s water polo would collapse financially if Brown elevated it from club to 
donor-funded status. Id. Notably, neither plaintiffs nor defendants presented evidence 
during the proceedings that indicated whether any of the men’s donor-funded teams 
similarly had the ability or interest to compete at the top varsity level. 

49. Id. at 192. 

50. 20 U.S.C. § 1681(a) (1988). See supra note 1 for the text of Title IX. 
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ceive federal funds.*' The district court in Brown I had noted that it is 
well-settled that Title IX applies to all of an institution’s programs if 
the educational institution receives any federal funds.*? Consequently, 
because Brown University receives federal funds, all of its institutional 
programs, including its athletic programs, are subject to Title IX scru- 
tiny. However, Title IX explicitly specifies that educational institutions 
should not regard Title IX as mandating ‘‘preferential or disparate 
treatment to the members of one sex on account of [a gender] imbal- 
ance’’ between students who participate in athletic programs and the 
total number of students in the relevant community.** Nevertheless, the 
court in Brown III interpreted additional language found in section 
1681(b) of Title IX5* as indicating that although evidence of a gender 
imbalance in athletic programs by itself is not sufficient to mandate a 
finding of a Title IX violation, such evidence is relevant to a determi- 
nation of non-compliance.* 

In deciding whether Brown University complied with Title IX in 
administering its athletic programs, the district court in Brown III 
applied to these programs the regulations promulgated by the United 
States Department of Education (DED) acting through its Office of Civil 
Rights (OCR).°° The district court explained that the DED-OCR regula- 
tions on ‘‘Nondiscrimination on the Basis of Sex in Education Programs 
and Activities Receiving or Benefitting from Federal Financial 
Assistance’’®’ deserved controlling weight because Congress ‘‘explicitly 
delegated to the agency the task of prescribing standards for athletic 
programs under Title IX.’’** The district court first referenced language 
from the regulations pertaining to athletic program administration: 


No person shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, be treated differently from another 
person or otherwise be discriminated against in any interscholas- 
tic, intercollegiate, club or intramural athletics offered by a recip- 
mex 


After noting that this language parallels the language of Title IX, the 
district court stated that the regulations clearly allow institutions to 





51. Brown III, 879 F. Supp. at 194. 

52. Brown I, 809 F. Supp. at 982-83. See supra notes 3-10 and accompanying text. 

53. 20 U.S.C. § 1681(b) (1988). 

54. This language provides that a gender imbalance between the number of persons 
participating in a program and the total number of persons in the relevant community 
‘‘shall not be construed to prevent the consideration in any ... proceeding ... of 
statistical evidence tending to show that such an imbalance exists with respect to the 
participation in, or receipt of benefits of, any such program or activity by the members 
of one sex.’’ 20 U.S.C. §1681(b) (1988) (emphasis added). 

55. Brown III, 879 F. Supp. at 194. 

56. Id. at 194-95. 

57. See 34 C.F.R. § 106 (1994). 

58. Brown III, 879 F. Supp. at 197 (citing Brown II, 991 F.2d at 895). 

59. 34 C.F.R. §§ 106.37(c), 106.41 (1994) (emphasis added). 
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‘‘operate or sponsor separate teams for members of one gender’’® under 
certain circumstances. 

The district court then declined to accept the task of assessing the 
kind of athletic teams an institution offers and stated that the regulations 
require only that ‘‘[rjegardless of what teams, if any, an institution 
offers, its athletic program must afford equal opportunities to male and 
female athletes.’’*? The district court stated that the ‘‘Equal Opportu- 
nity’ section of the regulations requires an institution to consider the 


following factors in determining whether equal opportunities are avail- 
able: 


(1) Whether the selection of sports and levels of competition 
effectively accommodate the interests and abilities of members of 
both sexes; 

(2) The provision of equipment and supplies; 

(3) Scheduling of games and practice time; 

(4) Travel and per diem allowance; 

(5) Opportunity to receive coaching and academic tutoring; 

(6) Assignment and compensation of coaches and tutors; 

(7) Provision of locker rooms, practice and competitive facilities; 
(8) Provision of medical and training facilities and services; 

(9) Provision of housing and dining facilities and services; 
(10) Publicity.* 


At trial, the district court focused primarily on the first of these ten 
factors, the ‘‘Effective Accommodation’’ element, because the other 
nine factors concerned treatment issues, which the parties had settled 
voluntarily.“ In order for a university to comply with the Effective 
Accommodation requirement of the regulations, it must meet at least 
one prong of the following three-prong test: 


(1) Whether intercollegiate level participation opportunities for 
male and female students are provided in numbers substantially 
proportionate to their respective enrollments; or 

(2) Where the members of one sex have been and are underrepre- 
sented among intercollegiate athletes, whether the institution can 
show a history and continuing practice of program expansion 
which is demonstrably responsive to the developing interest and 
abilities of the members of that sex; or 

(3) Where the members of one sex are underrepresented among 
intercollegiate athletes, and the institution cannot show a contin- 





. Id. § 106.41. 

. Brown III, 879 F. Supp. at 195. 

. Id. 

. 34 C.F.R. § 106.41(c) (1994). 

. Brown III, 879 F. Supp. at 195. See supra note 41 and accompanying text. 
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uing practice of program expansion such as that cited above, 
whether it can be demonstrated that the interests and abilities of 
the members of that sex have been fully and effectively accom- 
modated by the present program.®® 


Complying with prong one of the test obviates the need for the insti- 
tution to meet the requirements of prongs two or three; similarly, 
compliance with prong two dispenses with the need to comply with 
prong three.** The district court focused its analysis on the Policy 
Interpretation’s three-prong test in order to determine whether Brown 
was in compliance with the Effective Accommodation requirement.” 


B. Application and Analysis of the Three-Prong Test 


1. Prong One: Substantial Proportionality 


The district court stated that an institution complies with the three- 
prong test if it meets ‘‘prong one of the analysis and no other,’’® and 
assigned the burden of proof on this issue to the plaintiffs. All an 
institution need do in order to comply with prong one is maintain an 
intercollegiate athletic program that substantially mirrors the gender 
balance of its student enrollment.® Such an institution, the district 
court emphatically noted, will stay ‘‘on the sunny side of Title IX.’’” 
Case closed? At first glance, this simple prescription for success un- 
questionably reassures college and university officials who are con- 
cerned about incurring Title IX liability. One must ask, however, 
whether compliance with Title IX is achieved so easily. Although Brown 
funds thirteen intercollegiate sports for women and twelve for men, 
and also recognizes four men’s and three women’s teams as donor- 
funded varsities, begause Brown has a 13.01% disparity between female 
participation in intercollegiate athletics and female student enroll- 
ment,”? Brown simply cannot comply with prong one.”? Brown’s Ex- 





65. 44 Fed. Reg. at 71,418 (emphasis added). 

66. Late in September, 1995, the Education Department’s Office of Civil Rights issued 
a 10-page clarification of how the office applies its three-prong test for assessing whether 
an institution’s female students are participating in sports in adequate numbers; the 
clarification specifically emphasizes that a college can meet Title IX’s participation 
standards through the first prong, and through either of the test’s other two prongs. Orr. 
oF Civ. Ricuts, Dep’T oF EDUC., CLARIFICATION OF INTERCOLLEGIATE ATHLETICS POLIcy GuID- 
ANCE: THE THREE PART TEST (1995). 

67. Brown III, 879 F. Supp. at 200 (emphasis added). 

68. Id. (emphasis added). 

69. Id. 

70. Id. 

71. During the 1993-94 academic year, 51.14% of the students enrolled at Brown 
University were women, while only 38.13% of the students participating in varsity 
athletics were women. Id. at 192. The 13.01% ‘‘disparity’’ is the difference between 
51.14% and 38.13%. See supra Section I.B. 

72. Brown III, 879 F. Supp. at 211. Note that in Roberts v. Colorado State Univ., 814 
F. Supp. 1507, 1503 (D. Colo. 1993), the district court found that a 10.6% disparity 
between female athletic participation and female student enrollment was too high. 
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ecutive Vice President, Robert Reichley, consistently has stated that 
Brown’s overall female athletic program is one of the strongest of such 
programs in the country and involves a substantial number of female 
athletes.”* This fact, however, will not satisfy prong one in the absence 
of numerical proportionality. An educational institution that provides 
participatory opportunities to fewer female athletes than male athletes 
likely never will achieve satisfactory statistical parity under prong one. 

Before accepting defeat on prong one, Brown University challenged 
the district court’s interpretation of prong one, alleging that the com- 
pliance standard that Brown had proposed would serve both the lan- 
guage and purpose of Title IX better than the district court’s interpretation 
would. Brown first argued that because the gender composition of its 
athletic program is both unpredictable and out of Brown’s control, the 
district court should interpret more liberally the ‘‘substantial propor- 
tionality’’ requirement in favor of the institution.”* Brown contended 
that it should not face liability under Title [IX each time that a sudden 
surge or decline in numbers occurred on one of its athletic teams.” 
The district court, however, refused to relieve Brown of the responsi- 
bility for its disproportionate ratio of female to male athletes, finding 
that Brown ‘‘predetermines the gender balance of its athletic program”’ 
through the selection of sports Brown offers, the quality and number 
of coaches it hires, and the recruiting and admissions practices it 
implements.”° Coaches at Brown recruit athletes based on determina- 
tions that they make about what constitutes an ideal team size;’’ 
moreover, recruits constitute the great majority of athletes on nearly all 
of Brown’s university-funded varsity teams.” Therefore, the district 
court concluded that this very influence and control not only failed to 
make the gender composition ‘‘unpredictable,’’ as Brown contended, 
but in fact made it quite predictable.”” Although some institutions may 
not ‘‘recruit’’ their student athletes, the ultimate discretion that all 
institutions have in selecting the composition of their student bodies 
casts significant doubt on an institution’s ability to deny responsibility 
for any disparity in the gender composition of one of its educational 
programs. 

As an alternative to its unpredictability argument. Brown then rec- 
ommended that the district court define a participation opportunity as 
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the ‘‘chance for an interested person to participate.’’®° Brown argued 
that rather than compare the gender ratio of participating athletes with 
the gender ratio of the student body, the district court should impose 
upon the plaintiffs the burden of proving that an institution has not 
provided athletic opportunities to men and women in proportion to 
their relative interests in varsity athletics.*‘ The district court, however, 
rejected this argument and refused to impose such a heavy burden on 
the plaintiffs to quantify ‘‘latent and changing interests’ and relevant 
applicant pools.®? The district court stated that it would be too difficult 
for a plaintiff, a court, or an institution to decide what population 
survey to use to assess the interests of the qualified applicant pool. 
The district court declined to accept Brown’s proposed interest surveys 
of matriculated students,®* actual Brown applicants® or academically 
able potential varsity participants,®* finding that each of these ‘‘pools’’ 
from which Brown might draw varsity athletes ‘‘has inherent theoretical 
and practical problems as a survey population, ... confirm[ing] ... 
that defendants’ interpretation of prong one is incorrect.’’®” The district 
court concluded, therefore, that if a university expects to comply with 
prong one, then participation opportunities among enrolled studenis, 
and not interested students, must mirror the institution’s intercollegiate 
athletic program .®* 





80. Id. at 204. 

81. Id. at 205. 

82. Id. 

83. Id. at 206. 

84. The district court concluded that to suggest that Brown must satisfy only the 
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2. Prong Two: Continuing Program Expansion 


Not having satisfied prong one, Brown University could have pre- 
vailed by complying with prong two, which placed the burden of proof 
on Brown to demonstrate that it had continued to increase the number 
of female athletes participating in its intercollegiate athletics program.* 
The district court summarily dismissed Brown’s claim of compliance 
and held that because Brown had added only women’s indoor track 
and women’s skiing to its intercollegiate athletic program since Brown 
first established its women’s athletic program in the 1970s, Brown had 
not maintained the necessary ‘‘continuing practice of intercollegiate 
program expansion for women.’’* The district court also refused to 
equate Brown’s elimination and demotion of several men’s teams with 
compliance under prong two, stating, ‘“‘[Ajn institution does not dem- 
onstrate ‘program expansion’ by reducing men’s teams so as to increase 
the relative percentage of female participation in intercollegiate athlet- 
ics.’ The district court reasoned that if an educational institution 
expects to pass Title IX muster, the institution genuinely must expand 
its female athletic programs and not simply manipulate ratios of par- 
ticipating athletes by cutting men’s programs.” Therefore, neither cut- 
ting men’s teams in proportion to women’s teams nor adding a token 
number of new female teams to the roster permitted Brown University 
to meet the requirements of prong two.” 


3. Prong Three: Interests and Abilities 


If the plaintiffs cannot prove that an institution does not comply with 
prong one, and if the defendants cannot prove that they have complied 
with prong two, the plaintiffs then must prove under prong three that 
the ‘‘interests and abilities of the members of that sex have [not] been 
fully and effectively accommodated by the present program.’’* Prong 
three ‘‘requires a relatively simple assessment of whether there exists 
an unmet need in the underrepresented gender that rises to a level 
sufficient to warrant a new team or the upgrading of an existing team.’’* 
However, the court again declined to construct a method of measuring 
any unaccommodated interest among all female Brown students, this 
time because the plaintiffs introduced testimony of current student 
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‘‘athletes’’ whom Brown had denied the opportunity to compete at the 
varsity level. 

Conveniently for the district court, Brown University maintained a 
unique athletic program, which included varsity, donor-funded, and 
club sports. Because of the substantial qualitative differences that ex- 
isted between university and donor-funded teams, the district court 
concluded that Brown did not accommodate effectively the female 
student-athletes who were able to compete at the university-funded 
varsity level in gymnastics, fencing, skiing, and water polo, but who 
were forced to compete at the donor-funded and club levels instead. 
Because Brown’s donor-funded teams often were not included in other 
universities’ varsity schedules, were unable to obtain varsity-level 
coaching and recruits, and were unable to raise enough funds for travel, 
competition, and equipment,” the district court concluded that donor- 
funded varsities did not accommodate these women fully and effec- 
tively. In fact, the district court stated, ‘‘It would circumvent the spirit 
and meaning of the Policy Interpretation if a university could ‘fully 
and effectively’ accommodate the underrepresented sex by creating a 
second-class varsity status.’’** This was true especially since the evi- 
dence indicated that adequate intercollegiate competition existed within 
Brown’s normal competitive region for women’s gymnastics, fencing, 
skiing, and water polo.” 

Because the plaintiffs showed that Brown had failed to accommodate 
the abilities and interests of its existing female student-athletes, the 
district court believed that, even without an inquiry into the interests 
and abilities of other Brown students, it had enough evidence to 
conclude that Brown did not comply with prong three. In fact, the 
district court did not mention how an institution not so clearly lacking 
accommodation among student-athletes might be able to determine 
whether its athletic program served the interests and abilities of the 
underrepresented gender. Notably, Brown University had conducted a 
survey on campus, analyzed students’ college applications, and assem- 
bled national studies ‘‘in an attempt to quantify the relative interest of 
men and women in athletics.’ The district court ignored these efforts, 
however, finding that ‘‘no one measure and no identifiable population 
adequately establish[ed] relative interest.’’?™ 

At this point, Brown argued that the district court’s approach effec- 
tively rendered prong three meaningless because it denied a university 
the opportunity to show that female students might not be interested 
in participating in levels equivalent to student body ratios.‘ The 
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district court rejected this argument and stated that although its inter- 
pretation of prong three required that Brown accommodate the unmet 
interests and abilities of female athletes until Brown achieved substan- 
tial proportionality under prong one, it did not require Brown to achieve 
this proportionality if Brown did not have the ‘‘athletes’’ to justify such 
an athletic program.’°? Because Brown University already had a ‘‘wealth 
of unaccommodated female athletes,’’** the district court easily con- 
cluded that Brown did not comply with prong three. 


C. Application of the Equal Treatment Factors 


Lastly, the district court concluded that Brown University violated 
one remaining aspect of the Policy Regulation. Specifically, Brown’s 
two-tiered structure of its intercollegiate varsity program violated the 
‘treatment’ aspect of the regulation.*** Although the Settlement Agree- 
ment resolved Brown’s differing treatment among the university-funded 
varsity teams, the district court found that there still remained a Title 
IX violation regarding the University’s treatment of donor-funded var- 
sity teams. Specifically, the district court determined that ‘‘women 
receive less benefit from their intercollegiate varsity program as a whole 
than do men from their intercollegiate varsity program as a whole”’ 
because far more male than female athletes are being supported at the 
varsity level.1°° The evidence indicated that donor-funded teams were 
not provided with treatment equivalent to that accorded university- 
funded teams with respect to equipment and supplies, travel and per 
diem allowances, opportunities to receive coaching, assignment and 
compensation of coaches, and training services. The district court 
concluded, therefore, that Brown had violated Title IX by maintaining 
‘‘qualitative differences between the benefits enjoyed by university and 
donor-funded varsity teams.’’?°” 


D. Remedy 


Having found that Brown University violated Title IX of the Education 
Amendments of 1972, the district court somewhat dramatically ordered 
Brown to submit to the court, within 120 days, a comprehensive plan 
for complying with Title IX, and ordered that the preliminary injunction 
restoring the women’s gymnastics and volleyball teams to their former 
varsity status remain in full force and effect in the interim.’ The 
district court assured the University that it would ‘“‘leave it entirely to 
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Brown’s discretion to decide how it will balance its program to provide 
equal opportunities for its men and women athletes.’’’ The district 
court then suggested several of the ‘‘number of ways’’ Brown might 
achieve compliance with Title IX. Specifically, Brown might ‘‘eliminate 
its athletic program altogether, elevate or create the requisite number 
of women’s positions, demote or eliminate the requisite number of 
men’s positions,‘° or implement a combination of these remedies.’’*™ 
Responding to the defendant’s plea that Brown only could eliminate, 
cut or cap men’s teams to produce the equal athletic opportunity that 
the district court demanded, the district court stated, ‘‘Brown certainly 
retains the option to redistribute its resources in a way that may slightly 
reduce the ‘standard of living’ for its university-funded varsity sports 
in order to expand the participation opportunities for its women ath- 
letes.’’*?2 Although the district court provided Brown with this guid- 
ance, the district court still declined to tell Brown exactly how to 
achieve Title IX compliance. As long as Brown achieved this compli- 
ance, the district court emphasized that it was unconcerned with 
Brown’s methods.‘ 


III. IMPLICATIONS OF THE BROWN III DECISION 


A. The ‘‘Indistinguishable’’ First and Third Prongs 


Before the district court, Brown University argued that the court 
erroneously treated both prong one and prong three as requiring Brown 
to strive to maintain statistical parity among its student-athletes without 
inquiring into students’ interests. The district court agreed that its 
‘‘interpretation of prong three does require that the unmet interests and 
abilities of the underrepresented sex be accommodated to the fullest 
extent until the substantial proportionality of prong one is achieved.’’!* 
The district court stated, however, that by no means would Title IX or 
any court require universities lacking a ‘‘wealth of unaccommodated 
female athletes’’ to justify an athletic program that does not meet the 
substantial proportionality requirement.’** Recognizing that a university 
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cannot force students to participate in intercollegiate athletic programs, 
the district court concluded that it would be unreasonable to imply 
that this might be the only way that an institution could achieve Title 
IX compliance. Therefore, because other institutions may point to the 
absence of female athletes to justify their athletic programs, ‘‘[tjhis 
requirement does not ... render prong three meaningless.’’™® The 
district court, however, refused to measure or to inquire directly into 
students’ interests in intercollegiate athletics. 

The question then arises: How can an institution measure the number 
of unaccommodated female athletes without asking females whether 
they are interested in participating in an institution’s athletic programs? 
Fortunately for the district court, Brown University maintained a two- 
tiered athletic program that disproportionately accommodated and dis- 
advantaged female athletes. The district court clearly could see that 
females competing at the club and donor-funded level had both the 
interest and the ability to compete at an intercollegiate varsity level. 
The district court also could see that, unlike men’s donor-funded teams, 
women’s donor-funded teams lacked the fund-raising ability to compete 
competitively. However, for colleges and universities that do not main- 
tain such a uniquely segregated athletic program, the district court 
offers no insight into how these institutions might detect their ‘‘unac- 
commodated’’ female athletes. 

Brown University argued that if students were offered the opportu- 
nity, they ‘‘would actually participate in varsity athletics in accordance 
with the relative interest of their respective genders.’’*” Finding that 
constructing an interest validation technique was too heavy a burden 
for the district court to impose upon the plaintiffs or upon itself,™* the 
district court effectively denied Brown the opportunity to prove whether 
or not this was true. In declining to establish such a validation tech- 
nique—because of the difficulties involved, rather than because of any 
lack of merit—the district court left itself subject to reversal by a court 
willing to accept this challenge. The district court suggested that the 
only way an institution could accommodate effectively its underrepre- 
sented students would be by achieving participatory equality in pro- 
portion to student enrollment, unless of course, the institution simply 
does not have enough ‘‘athletes’’ on campus to achieve statistical 
proportionality.™° In carving out this exception, however, the district 
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court failed to recognize that ‘‘athletes’’ never are truly athletes until 
they have had the opportunity to develop their athletic talent. An 
individual who never has tried out for a lacrosse team would not know 
whether she possessed the talent to play competitive lacrosse. However, 
this same individual would know whether she was interested in trying 
out for a lacrosse team, or whether, if given the opportunity, she would 
play intercollegiate lacrosse competitively. Therefore, the district court’s 
exception for ‘‘athletes’’ does not provide most institutions with a 
reasonable or workable method of justifying their athletic programs. 

The distinction that the district court drew between interest and 
enrollment certainly alerted many colleges and universities to the reality 
that their athletic programs do not comply with Title IX as the Brown 
III court understands it. However, in declining to construct an interest 
validation technique, the district court left colleges and universities 
with very little direction as to how they might adapt their athletic 
programs to comply with Title IX. Brown University certainly does not 
consider only an applicant’s interest in athletics in its admissions 
decisions. Given this fact, the district court should have prescribed 
some test, survey or method to guide universities in assessing their 
present students’ interests and needs. 


B. The Unfortunate Implications of the Second Prong 


Of the three prongs under which the district court analyzed Brown’s 
athletic programs, the district court devoted the least attention to the 
second prong. The district court simply concluded that Brown could 
not prove the requisite ‘‘history and continuing practice of program 
expansion’’ of its female athletic programs by reducing men’s teams so 
as to increase the relative percentage of female participation or by 
adding a token number of female teams.'”° Although this finding might 
seem to encourage coliege and university officials not to cut male 
athletic programs in order to comply with Title IX, one must note that 
the district court subsequently stated that an institution ‘‘may achieve 
compliance with prong one if it sufficiently reduces the program of the 
overrepresented gender.’’!21 In a day in which the ‘benchmark of 
continuing program expansion is ... unreasonable [to attain] as uni- 
versities proceed to cut and contain costs,’’ the court’s message seems 
all too clear.’?2 Although the DED-OCR intended prong two to enhance 
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and increase opportunities for female athletes,’** if courts imply that 
the easiest road to Title IX compliance is to reduce male athletic 
programs, one wonders how universities ever will be able to afford to 
expand their female athletic programs without reducing their male 
athletic programs. In fact, the district court recommended that Brown 
could achieve compliance with Title IX by ‘‘demot[ing] or eliminat[ing] 
the requisite number of men’s positions.’’!”* 


C. Recommendation and Conclusion 


Uncertainty continues to surround the inquiries into what Congress 
intended when it passed Title IX of the Education Amendments of 1972 
and whether the DED-OCR has interpreted and enforced the legislation 
as Congress anticipated.'?5 In September of 1992, the National Associ- 
ation of Collegiate Women Athletic Administrators (NACWAA) pro- 
posed that Title IX gender equity in intercollegiate athletic programs 
exists when an institution’s ‘‘men’s sports program would be pleased 
to accept as its own the overall participation, opportunities and re- 
sources currently allocated to the women’s program or vice versa.’’'6 
Although this ‘‘let us see how the shoe fits’’ approach to defining gender 
equity may prove to be of little practical use to institutions of higher 
education striving to afford equal athletic opportunities for male and 
female students, the sentiment at least suggests a conceptual framework 
in which to consider the educational equality that Title IX demands. 

The district court in Brown III addressed several of these unsettled 
issues by attempting to enforce, within the context of Brown University’s 
athletic program, the gender equity in intercollegiate athletics that Title 
IX requires. Although many agree that prior to and since Congress passed 
Title IX, Brown University had worked with ‘‘great urgency, consistency 
and steadiness to put in place policies and programs that provide fair 
treatment and equal opportunity for women in all facets jincluding 
athletics] of life at Brown,’’”” the district court found that this did not 
satisfy the gender equity that Title IX requires. The district court applied 
the DED-OCR guidelines to Brown’s athletic program and determined that 
Brown did not accommodate its female athletes as effectively as the 
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guidelines proposed. Specifically, the district court found that Brown 
failed to provide participation opportunities to men and women in num- 
bers substantially proportionate to their respective enrollments, failed to 
appropriately expand its female athletic program pursuant to women’s 
developing interests and abilities, and failed to demonstrate that Brown’s 
program fully and effectively accommodated women’s interests. 

Because courts and commentators alike have encountered difficulty in 
interpreting the DED-OCR guidelines due to their ambiguity and impre- 
cision,’ one cannot be certain whether other courts will follow the 
Brown III court’s interpretation of the guidelines. One reality, however, 
remains paramount: colleges and universities continually will strive to 
conform their institutional athletic programs to what they think Title IX 
requires of them until the courts more definitively interpret the guidelines 
or until Congress decides to revise the legislation. 

In fact, on May 9, 1995, Congress conducted an oversight hearing’? to 
consider testimony regarding what Title IX specifically requires of colleges 
and universities, whether Title IX has generated unintended conse- 
quences, and whether the DED-OCR has effectively interpreted Title [X.1°° 
Simply stated, the ‘‘standing-room-only crowd [that] jammed [the] House 
subcommittee hearing’’**! showed that the many disagreements surround- 
ing Title IX need to be resolved before institutions retreat from their 
efforts to comply with Title IX because they do not understand exactly 
what Title IX requires of them. Nevertheless, those who testified at the 
hearing**? managed to reach a consensus on the following issues: 


1. Title IX has played an integral role in advancing the participation 
and interest of women in athletics at all levels since its passage; 

2. Elimination of sex discrimination in educational programs of 
any kind is an appropriate and morally correct mandate for educa- 
tional institutions receiving Federal financial assistance; 

3. It is undesirable to increase opportunities for women by elimi- 
nating opportunities for men.’ 


The manner in which institutions of higher learning and Congress will 
decide to realize these goals is uncertain at this time. Title IX might very 
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well assist in revolutionizing intercollegiate athletics by encouraging 
interest and participation to shift from male to female sports, a phenom- 
enon that could increase both the ability of women’s collegiate sports 
events to generate revenue and to create a group of athletes interested in 
participating at the professional level. A consideration of some of the 
arguments against the Brown III decision will help make this point clearer. 

Commentators have argued, ‘‘[Bjecause of the approach taken by the 
courts and OCR, Title IX forces universities to make radical [and unde- 
sirable] changes in the allocation of their athletic resources.’’* Along 
these lines, it has been argued that allowing female student athletes to 
succeed in the Title IX actions against universities has produced results 
‘inconsistent with congressional . . . intent.’’**> For example, many be- 
lieve that increasing female athletic opportunities will provide ‘‘equal 
benefits’’ at a greater cost to men because it would require universities 
to contribute a larger portion of their athletic budgets to typically non- 
revenue-generating women’s sports.*** However, to propose that an insti- 
tution not channel resources into female sports simply because women’s 
sports do not produce as much revenue as men’s sports is to relegate 
college athletics to a mere money-making enterprise and to ignore the 
fact that money spent on female athletic programs today constitutes an 
investment that can generate revenue tomorrow. 

When Brown University appealed the Brown I decision, the First Circuit 
itself stated, ‘‘For college students, athletics offers an opportunity to 
execute leadership skills, learn teamwork, build self-confidence, and 
perfect self-discipline.’’*” This, indeed, is the true purpose of Title IX. 

Critics of courts’ interpretations of Title IX also have argued that 
enrollment rates do not reflect the true distribution of athletic interest 
and skill between men and women: “‘Participation in feeder groups to 
intercollegiate athletic programs, such as high school sports, university 
intramural sports, and university club sports, provide a much more 
realistic measure of the athletic interests and abilities of men and 
women.’ For example, since only thirty-six percent of high school 
athletes are women,’ these critics argue that reliance on enrollment data 
in which women typically comprise fifty percent of all students ‘‘creates 
an overrepresentation of women and discriminates against males whose 
scholarships and funding must be cut to facilitate this overrepresenta- 
tion.’’° 
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The First Circuit in Brown II recognized, ‘‘[F]or many student athletes, 
physical skills are a passport to college admissions and scholarships, 
allowing them to attend otherwise inaccessible schools.’’**: It should not 
be surprising, therefore, that high-school women who are aware that 
fewer athletic scholarships and admission slots are available to them than 
are available to men, decide to devote more of their time to academic co- 
curricular and non-athletic extracurricular activities that promise increas- 
ing long-term benefits to them. The disproportionate emphasis that society 
traditionally has placed on male collegiate and professional sports un- 
questionably has served to deter women from participating in athletic 
programs, and has convinced women that few benefits can be realized 
from their participation in sports. Title IX was enacted to dispel this very 
notion, as well as to ensure that women enjoy equal access to educational 
opportunities, including athletic opportunities. With this in mind, college 
athletics very well may constitute a passport for female athletes to the 
countless professional and personal opportunities that male athletes long 


have enjoyed, as well as generate the revenues necessary to support their 
existence. 


EPILOGUE 


On June 26, 1995, Brown University submitted to the United States 
Court of Appeals for the First Circuit its appeal from the United States 


District Court, District of Rhode Island. Included in the thirteen issues 
Brown raised on appeal were whether the district court erred in equating 
participation opportunity with participation rate under prong one; in 
concluding that Brown failed to satisfy prong two where Brown was a 
national leader in expanding its women’s athletic program in the 1970’s 
and early 1980’s; and in ignoring unrebutted Brown-specific and national 
data showing that substantial differences exist between male and female 
intercollegiate athletic interests and abilities. 


JILL MULDERINK* 





141. Brown II, 991 F.2d at 891. 
* B.A., Amherst College, 1993; J.D. Candidate, Notre Dame Law School, 1996. 








COERCION THEORY AND THE STATE 
ACTION DOCTRINE AS APPLIED IN NCAA 
v. Tarkanian and NCAA v. Miller 


INTRODUCTION 


When the University of Nevada, Las Vegas (UNLV) informed head 
basketball coach Jerry Tarkanian of the University’s 1977 decision to 
suspend him because he allegedly violated National Collegiate Athletic 
Association (NCAA) rules, Coach Tarkanian brought a Section 19831 
action in Nevada state court against both UNLV and the NCAA for 
deprivation of property and liberty interests without due process of 
law.? Both the Nevada trial court and the Nevada Supreme Court ruled 
for Tarkanian.? The NCAA sought and was granted certiorari by the 
United States Supreme Court. The Court, in a 5-4 decision, held that 
the NCAA had not been a state actor, and thus, could not be implicated 
in a Section 1983 action.* Notwithstanding UNLV’s contractual rela- 
tionship with the NCAA, the NCAA’s economic power, and the NCAA’s 
threat of further sanctions against UNLV unless it suspended Tarkanian, 
the Supreme Court held that the NCAA had neither coerced UNLV nor 
become a state actor by pressing UNLV, a state-funded and state- 
operated university, into suspending Tarkanian without due process.® 

In 1991, again facing an NCAA infractions investigation against him, 
Coach Tarkanian sought application of a 1991 Nevada statute that 
required certain specified procedural protections in any national col- 
legiate athletic association enforcement proceeding.* The NCAA sued 
for injunctive and declaratory relief on constitutional grounds.” The 
United States District Court for the District of Nevada held that the 





1. 42 U.S.C. § 1983 (1988). 

2. Tarkanian initially sued only UNLV and a number of its officers in Nevada state 
court. On appeal from the final judgment enjoining UNLV from disciplining Tarkanian, 
the Nevada Supreme Court found the NCAA to be a necessary party. On remand, 
Tarkanian joined the NCAA as a defendant. National Collegiate Athletic Ass’n v. Tar- 
kanian, 488 U.S. 179, 188, 109 S. Ct. 454, 456 (1988) [hereinafter Tarkanian], citing 
University of Nev. v. Tarkanian, 594 P.2d 1159 (Nev. 1979). 

3. 488 U.S. at 188-89, 109 S. Ct. at 460. 

4. Id. at 179, 109 S. Ct. at 454. Justice Stevens wrote for the Majority. Justice White 
dissented, joined by Justices Marshall, Brennan, and O’Connor. 

5. Since UNLV did not appeal the judgment of the Nevada Supreme Court, the issue 
of whether UNLV violated Tarkanian’s due process rights was not before the United 
States Supreme Court. Id. at 189, 109 S. Ct. at 460. 

6. National Collegiate Athletic Ass’n v. Miller, 795 F. Supp. 1476, 1480 (D. Nev. 
1992) [hereinafter Miller I]; Nev. Rev. STAT. §§ 398.055-398.255 (1993). 

7. Miller I, 795 F. Supp. at 1481. 


133 








134 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


statute violated both the Commerce Clause® and the Contract Clause® of 
the federal constitution.’° On appeal from the judgment for the NCAA, 
the Court of Appeals for the Ninth Circuit held that because of an 
NCAA objective to apply its legislation even-handedly among its mem- 
bers, the Nevada statute, if enforced, would coerce the NCAA into 
applying Nevada’s rules to NCAA proceedings in all other states. 
Consequently, the court held that the Nevada statute violated the 
Commerce Clause.’! Having thus found a Commerce Clause violation, 
the court did not rule on the alleged Contract Clause violation.’ 

This note explores the holdings of Tarkanian and Miller II, and the 
role that coercion played in both cases. Part I describes the facts in 
Tarkanian and Miller II; Part II explores the state action doctrine and 
its application to NCAA cases; Part III analyzes the coercion theory and 
its application to Tarkanian and Miller II; and Part IV critiques the 
courts’ applications of the state action doctrine and coercion theory. 


I. FACTS OF TARKANIAN AND MILLER II 


A. NCAA v. Tarkanian 


When UNLV hired Jerry Tarkanian to be the head coach of its men’s 
basketball team in 1973, the team had just posted a 14-14 record for 
the preceding season.'? By 1977, Coach Tarkanian’s team was 29-3, and 
placed third in the NCAA Championship Tournament.'* In September 
of 1977, however, UNLV informed Tarkanian that the University was 
suspending him,’> not because of UNLV’s displeasure with him, but 
because of an NCAA report detailing thirty-eight alleged NCAA rules 


violations by UNLV personnel, including ten directly involving Tar- 
kanian.*® 





8. U.S. Const. art. I, § 8, cl. 3. 
9. Id. art. I, § 10, cl. 1. 

10. Miller I, 795 F. Supp. at 1485, 1488. 

11. National Collegiate Athletic Ass’n v. Miller, 10 F.3d 633, 639 (9th Cir. 1992) 
{hereinafter Miller II]. 

12. Id. at 637. In November of 1994, the United States District Court for the Northern 
District of Florida relied on the trial court’s opinion in Miller I to rule that a similar 
Florida due process statute violated both the Commerce Clause and the Contract Clause. 
National Collegiate Athletic Ass’n v. Roberts, No. 94-40413-WS (N.D. Fla. Nov. 8, 1994) 
(unpublished opinion, on file with The Journal of College and University Law). 

For a more detailed discussion of the question whether any state legislation regarding 
due process in proceedings by organizations like the NCAA could both pass Constitutional 
scrutiny under the Commerce Clause as well as serve legitimate state interests, see Ronald 
J. Thompson, Due Process and the National Collegiate Athletic Association: Are There 
Any Constitutional Standards?, 41 UCLA L. REv. 1657 (1994). 

13. Tarkanian, 488 U.S. at 180, 109 S. Ct. at 456. 

14. Id. 


15. Id. at 180-81, 109 S. Ct. at 456. 
16. Id. 
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Upon joining the NCAA, each member institution agrees to abide by 
and enforce NCAA ‘“‘legislation.’’” Between annual conventions, at 
which NCAA members determine NCAA legislation, the NCAA is 
governed by its Council, which appoints various committees to imple- 
ment specific programs.** NCAA bylaws expressly authorize the Com- 
mittee on Infractions (Committee) to administer its enforcement program, 
which the Committee does by imposing penalties on a member insti- 
tution found to be in violation, or by recommending to the Council the 
suspension or termination of an institution’s membership.’ ‘‘In partic- 
ular, the Committee may order a member institution to show cause 
why that member should not suffer further penalties unless it imposes 
a prescribed discipline on an employee; it is not authorized, however, 
to sanction a member institution’s employees directly.’’? The bylaws 
also provide that representatives of member institutions such as UNLV 
are ‘‘expected to cooperate fully’’ with the NCAA’s administration of 
its enforcement programs.”' 

Between 1972 and 1976, the Committee conducted a preliminary 
inquiry into alleged NCAA violations occurring at UNLV between 1971 
and 1975.22 On February 25, 1976, the Committee began an ‘‘Official 
Inquiry”’ into the alleged violations, including some involving Tarkan- 
ian.2? The Committee requested that UNLV investigate the allegations 
and provide details about each alleged infraction.** After a thorough 
investigation conducted with the assistance of the Nevada Attorney 
General and private counsel, UNLV filed a comprehensive response 
denying all of the charges and concluding specifically that Coach 
Tarkanian was ‘‘completely innocent’’ of any violation.**> Nevertheless, 
at the end of a four-day NCAA Committee hearing, at which counsel 
for UNLV and Tarkanian were present, the Committee found thirty- 
eight violations, including ten directly involving Tarkanian.”® 

The Committee’s proposed sanctions against UNLV included a two- 
year probation, during which the basketball team would be prohibited 
from participating in NCAA-sanctioned championship games and tele- 
vision appearances, and an order to show cause why additional pen- 
alties should not be imposed if the school did not discipline Tarkanian 
by removing him from UNLV’s intercollegiate athletics program during 
the probation period.?” UNLV appealed most of the Committee’s find- 





17. NCAA ‘“‘legislation’’ consists of rules determined by members at annual conven- 
tions. Id. at 183, 109 S. Ct. at 457. 

18. Id. 

19. Id., 109 S. Ct. at 458. 

20. Id. at 183-84, 109 S. Ct. at 458. 

21. Id. at 184, 109 S. Ct. at 458. 

22. Id. at 185, 109 S. Ct. at 458. 

23. 

24. Id. 

25. Id. at 185, 109 S. Ct. at 459. 

26. Id. at 185-86, 109 S. Ct. at 459. 

27. Id. at 186, 109 S. Ct. at 459. 
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ings and proposed sanctions to the NCAA Council, which, after hearing 
arguments from counsel representing UNLV and Tarkanian, adopted all 
of the Committee’s recommendations.” 

UNLV’s vice president advised UNLV’s president of three options 
regarding the NCAA report. UNLV could: (1) reject the sanction that 
required disassociating Coach Tarkanian from the athletic program and 
risk an NCAA sanction consisting of extra years of probation; (2) 
recognize the University’s delegation of power to the NCAA in ‘“‘these 
matters,’’ and thus reassign Tarkanian—‘‘though tenured and without 
adequate notice’’*°—while believing that the NCAA was wrong; or (3) 
withdraw from the NCAA completely, based on “‘its unjust judg- 
ments.’’°° The president chose the second option.*? On the day before 
his suspension was to become effective, Tarkanian filed a Section 1983*? 
suit in Nevada state court for declarative and injunctive relief against 
UNLV and a number of its officers, alleging deprivation of his right to 
due process.** 

After a trial on the merits, the state trial court permanently enjoined 
Tarkanian’s suspension on the basis that Tarkanian had been deprived 
of his substantive and procedural due process rights. UNLV appealed.** 
The NCAA, which had not been joined as a party, filed an amicus 
curiae brief arguing that because no actual controversy existed between 
Tarkanian and UNLV, the case should have been dismissed. In the 
alternative, the NCAA argued that the trial court exceeded its jurisdic- 
tion by invalidating NCAA enforcement proceedings without the NCAA 
being a party to the suit. The NCAA argued that if an actual controversy 
existed, it was a necessary party. Finding that an actual controversy 
existed to which the NCAA was a necessary party, the Nevada Supreme 
Court reversed the trial court’s judgment in favor of Tarkanian and 
remanded the case for joinder of the NCAA.** 

On remand, the state trial court again held for Tarkanian, finding 
the NCAA to be a state actor.** The trial court found that the NCAA 
acted arbitrarily and capriciously, and the court reaffirmed its injunction 
prohibiting UNLV from suspending Tarkanian, and enjoined the NCAA 





28. 

29. 

30. 

31. 

32. 42 U.S.C. § 1983 (1988) provides in relevant part: 
Every person who, under color of any statute, ordinance, regulation, custom, 
or usage, of any State of Territory or the District of Columbia, subjects or causes 
to be subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceeding for redress. 

33. Tarkanian, 488 U.S. at 187, 109 S. Ct. at 460. 

34. Id. at 188, 109 S. Ct. at 460. 

35. Id., citing University of Nev. v. Tarkanian, 594 P.2d 1159 (Nev. 1979). 

36. Id. 
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from conducting ‘‘any further proceedings against the University.’’*’ 
Two weeks later, Tarkanian filed a Section 1988* petition for attorney’s 
fees.*° The state court awarded him fees of almost $196,000, ninety 
percent of which was to be paid by the NCAA.* The NCAA appealed 
both the injunction and the fee award; UNLV did not appeal either 
judgment.** 

On appeal, the Nevada Supreme Court affirmed the injunction, but 
narrowed its scope to apply only to Tarkanian’s suspension and UNLV’s 
adoption of that penalty.*? The Nevada Supreme Court also reduced the 
attorney’s fees awarded by the trial court.“ 

‘‘As a predicate for its disposition, the State Supreme Court held that 
the NCAA had engaged in state action.’’** The Nevada Supreme Court 
noted the requirements to find state action as stated in Lugar v. Ed- 
mondson Oil Co.:* a private entity acts as a state actor when its 
conduct results from a state-created rule, and the party charged may 
fairly be said to be a state actor. The Nevada Supreme Court stated: 


The first prong [of Lugar] is met because no third party could 
impose disciplinary sanctions upon a state university employee 
unless the third party received the right or privilege from the 
university. Thus, the deprivation which Tarkanian alleges is caused 
by the exercise of a right or privilege created by the state. Also, 


in the instant case, both UNLV and NCAA must be considered 
state actors. By delegating authority to the NCAA over athletic 
personnel decisions and by imposing the NCAA sanctions against 
Tarkanian, UNLV acted jointly with the NCAA.* 


The NCAA sought certiorari from the United States Supreme Court, 
which ultimately reversed the Nevada Supreme Court’s decision.*” The 
Court first explained the fundamental requirements for a Section 1983 
violation: 


When Congress enacted § 1983 as the statutory remedy for viola- 
tions of the Constitution, it specified that the conduct at issue 
must have occurred ‘‘under color of’’ state law; thus, liability 





37. Id. at 188-89, 109 S. Ct. at 460. 

38. 42 U.S.C. § 1988 (1988). This statute allows a court in its discretion to award 
the prevailing party of a § 1983 case a reasonable attorney’s fee as a part of the costs. 

39. Tarkanian, 488 U.S. at 189, 109 S. Ct. at 460. 

40. Id. 

41. Id. 

42. Id., citing 741 P.2d at 1353. 

43. Id. at 189 n.10, 109 S. Ct. at 461 n.10. 

44. Id. at 190, 109 S. Ct. at 461. 

45. 457 U.S. 922, 102 S. Ct. 2744 (1982). 

46. Tarkanian, 488 U.S. at 189-90, 109 S. Ct. at 461, citing 741 P.2d at 1349. 

47. Id. at 182, 109 S. Ct. at 457. 
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attaches only to those wrongdoers ‘‘who carry a badge of authority 
of a state and represent it in some capacity, whether they act in 
accordance with their authority or misuse it.’’** 


The Court then distinguished Tarkanian from traditional state-action 
cases. In the usual state-action case, the Court is called upon to decide 
whether a private party’s conduct was so influenced by the state that 
the conduct should be construed as state action. ‘‘Thus, in the usual 
case we ask whether the State provided a mantle of authority that 
enhanced the power of the harm-causing individual actor.’’*® Tarkanian, 
however, was different, ‘‘uniquely mirror{ing] the traditional state- 
action case.’’*° The final actor in Tarkanian was UNLV, “‘.. . without 
question[,] . . . a state actor.’’** UNLV, however, acted under the influ- 
ence of the NCAA, a private organization. ‘‘Thus the question is . 
whether UNLV’s actions in compliance with NCAA rules and recom- 
mendations turned the NCAA’s conduct into state action.’’*? 

The Court recognized that, as an NCAA member, UNLV had some 
impact on NCAA legislation.** Because UNLV is a state actor, UNLV’s 
impact on NCAA legislation would have occurred under color of Nevada 
law. However, other NCAA members, both public and private institu- 
tions, also influenced NCAA legislation, and the vast majority of these 
institutions were located in states other than Nevada. In affecting NCAA 
legislation, these other members could not have acted ‘‘under color of 
Nevada law.’’* Thus, the Court decided that NCAA legislation is that 
of an organization, and is independent of any state. 

Pursuant to Lugar, however, the Court acknowledged, ‘‘State action 
nonetheless might lie if UNLV, by embracing the NCAA’s rules, trans- 
formed them into state rules[, and thus, transformed] the NCAA into a 
state actor.’’°® The Court then analogized Tarkanian to Bates v. Arizona 
State Bar,*’ in which the Court held that a state supreme court’s 
enforcement of attorney disciplinary rules was state action, but that the 
American Bar Association’s (ABA) formulation of the rules, although 
adopted in their entirety by the State Bar of Arizona, did not turn the 
ABA into a state actor.** The Bates Court reasoned that the state supreme 
court had the power to reject the ABA rules and promulgate its own 
rules.*° Similarly, the Court stated, UNLV either could have rejected 





48. Id. at 191, 109 S. Ct. at 461-62, citing Monroe v. Pape, 365 U.S. 167, 172, 81 S. 
. 473, 476 (1961). 

49. Id. at 192, 109 S. Ct. at 462. 

50. Id. 

51. Id. 

52. Id. at 193, 109 S. Ct. at 462. 

53. Id. 

54. Id., 109 S. Ct. at 462-63. 

55. Id. 

56. Id. at 194, 109 S. Ct. at 463. 

57. 433 U.S. 350, 97 S. Ct. 2691 (1977). 

58. Tarkanian, 488 U.S. at 194, 109 S. Ct. at 463. 

59. Id., citing Bates, 433 U.S. at 362, 97 S. Ct. at 2698. 
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the NCAA’s proposed sanctions against Tarkanian or could have with- 
drawn from NCAA membership.© The Court noted, ‘“‘Neither UNLV’s 
decision to adopt the NCAA’s standards nor its minor role in their 
formulation is a sufficient reason for concluding that the NCAA was 
acting under color of Nevada law. . . .’’** UNLV, however, acted under 
color of Nevada law*®? in deciding to suspend Tarkanian. 

Tarkanian also argued that by delegating power over personnel de- 
cisions, which is an exclusive state function UNLV transformed the 
NCAA into a state actor. The Court rejected this argument, however, 
by noting that UNLV did not delegate any power to the NCAA that 
allowed the NCAA to discipline any UNLV employee directly. The 
NCAA’s sole enforcement power consisted of sanctions against member 
institutions.** Therefore, UNLV did not delegate a state function to the 
NCAA, and thus, the NCAA did not become a state actor. 

The Court also rejected any joint-action argument by pointing out 
that UNLV and the NCAA ‘‘acted much more like adversaries than like 
partners for the truth[, so that the] NCAA cannot be regarded as an 
agent of UNLV for purposes of that proceeding.’’® The Court distin- 
guished Tarkanian from Burton v. Wilmington Parking Authority,® 
stating that in Burton the private restaurant and public parking facility 
were interdependent with each other, but in Tarkanian, the relevant 
interests of UNLV and the NCAA did not coincide; rather, they were 
“antagonists, not joint participants.’’® 

The Court noted that the NCAA had no governmental powers, and 
that its greatest power was its ability to sanction member institutions, 
with the most severe sanction being expulsion from membership.® The 
NCAA could not sanction directly any state employee. Moreover, the 
NCAA did not make the final decision to suspend Tarkanian.® Instead, 
the NCAA offered UNLV the option of either suspending Tarkanian or 
suffering additional sanctions, and UNLV made the final decision to 
suspend Tarkanian.”° 

Tarkanian argued that the NCAA had so much power that UNLV 
‘*had no practical alternative to compliance with its demands.’’” Al- 
though the Court recognized, ‘“‘The university’s desire to remain a 





60. Id. at 194-95, 109 S. Ct. at 463. 

61. Id. at 195, 109 S. Ct. at 463-64. 

62. See id. at 192, 109 S. Ct. at 462. ‘‘A state university without question is a state 
actor. When it decides to impose a serious disciplinary sanction upon one of its tenured 
employees, it must comply with the terms of the Due Process Clause ... .”’ 

. Id. at 195-96, 109 S. Ct. at 464. 
bo Re 
. Id. at 196, 109 S. Ct. at 464. 
. 365 U.S. 715, 81 S. Ct. 856 (1961). See infra text accompanying notes 148-149. 
. Tarkanian, 488 U.S. at 196 n.16, 109 S. Ct. at 464 n.16. 
. at 197, 109 S. Ct. at 465. 
. at 192, 109 S. Ct. at 462. 
. at 186, 109 S. Ct. at 459. 
. at 198, 109 S. Ct. at 465. 
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powerhouse among the Nation’s college basketball teams is understand- 
able, and nonmembership in the NCAA obviously would thwart that 
goal,’’ the Court nevertheless found that UNLV had a real choice— 
either to withdraw from the NCAA altogether or to reject the NCAA’s 
disciplinary proposals.” 

The Court’s holding effectively dissolved the injunction that Tarkanian 
won in the Nevada state courts. Without a finding of state action against 
the NCAA, the NCAA was free to impose additional sanctions against 
UNLV if the University did not suspend Tarkanian. UNLV, however, 
was a state actor that could violate the Due Process Clause by sus- 
pending Tarkanian without due process. The Supreme Court said, ‘‘In 
performing their official functions, the executives of UNLV unquestion- 
ably act under color of state law.’’”? Because UNLV’s own investigation 
found no wrongdoing by Tarkanian,” to suspend him after that inves- 
tigation would not meet due process requirements. 

Justice White, for the dissent, argued that the NCAA engaged in state 
action because it ‘‘jointly engaged with state officials in the challenged 
action.’’’5 Justice White found the necessary joint action in the following 
factors: 


First, Tarkanian was suspended for violations of NCAA rules, 
which UNLV embraced in its agreement with the NCAA .... 
Second, the NCAA and UNLV also agreed that the NCAA would 
conduct the hearings concerning violations of its rules . . . . Third, 
the NCAA and UNLV agreed that the findings of fact made by the 
NCAA at the hearings it conducted would be binding on UNLV 
.... By the terms of UNLV’s membership in the NCAA, the 
NCAA’s findings were final and not subject to further review by 


any other body, and it was for that reason that UNLV suspended 
Tarkanian ... .76 


Essentially, the dissent argued that the membership agreement between 
the NCAA and UNLV established a nexus between them sufficient to 
impute state action to the NCAA. The dissent enumerated several points 


in support of its belief that the NCAA acted under color of Nevada 
law. 





72. Id. at 198 n.19, 109 S. Ct. at 465 n.19 (emphasis added). 

73. Id. at 183, 109 S. Ct. at 457. 

74. Id. at 185, 109 S. Ct. at 458. Despite the fact that UNLV found no wrongdoing 
by Tarkanian, Tarkanian agreed, amid all of the controversy, to resign at the end of the 
1991-92 basketball season. Douglas Lederman, Peace at Last in Las Vegas?, CHRON. HIGHER 
Epuc., May 4, 1994, at A42. 

75. Id. at 200, 109 S. Ct. at 466 (White, J. dissenting, citing Dennis v. Sparks, 449 
U.S. 24, 27-28, 101 S. Ct. 183, 186 (1980)). 

76. Id. at 200-01, 109 S. Ct. at 466-67. 
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First, the dissent found that, like the private defendants in Dennis 
v. Sparks”? and Adickes v. S.H. Kress,”* the NCAA was ‘“‘jointly engaged 
with state officials in the challenged action.’’”? While the private de- 
fendants in Dennis conspired with the state judge, and the private 
restaurant in Adickes ‘‘reached an understanding’’® with the police 
officer, UNLV contractually agreed with the NCAA to administer its 
athletic program according to NCAA legislation.** Since the decision 
to suspend Tarkanian occurred because he violated NCAA rules, which 
UNLV ‘‘embraced’’®? in its NCAA membership agreement, the NCAA 
was a ‘‘willful participant in joint action with the state or its agents.’’® 

The dissent argued further that in the membership agreement the 
NCAA and UNLV agreed that the NCAA would conduct infractions 
hearings,** and that the NCAA Infractions Committee would determine 
the facts related to any alleged infractions.*° This agreement enabled 
the NCAA to conduct the hearing that found Tarkanian in violation of 
NCAA rules.** The dissent then argued that the membership agreement 
also made the NCAA’s findings of fact binding on UNLV.® It was 
pursuant to the NCAA’s findings of fact that UNLV decided to suspend 
Tarkanian.** The dissent argued, therefore, that UNLV’s contract with 
the NCAA made the NCAA a joint actor in UNLV’s decision to suspend 
Tarkanian,®® while the majority found that because UNLV could have 
withdrawn from the NCAA, the NCAA was relieved of state action 
liability. 

The dissent believed that the withdrawal option was irrelevant, and 
thus, that UNLV had no choice but to comply with the NCAA’s 
suspension recommendation. The dissent noted that, similarly, the state 
judge in Dennis could have withdrawn from the conspiracy to issue 
the corrupt injunction. However, ‘‘[t]hat he had that option is simply 
irrelevant to finding that he had entered into an agreement. What 
mattered was not that he could have withdrawn, but rather that he did 
not do so.’’° The dissent also relied on Dennis to respond to the 
majority’s finding that because the NCAA and UNLV acted as adver- 
saries, the NCAA could not have been found to be a state actor. The 





77. 449 U.S. 24, 101 S. Ct. 183 (1980). 

78. 398 U.S. 144, 90 S. Ct. 1598 (1970). 

79. Tarkanian, 488 U.S. at 200, 109 S. Ct. at 466 (White, J., dissenting), quoting 
Dennis, 449 U.S. at 27-28, 101 S. Ct. at 186-87. 

80. Id., quoting Adickes, 398 U.S. at 152, 90 S. Ct. at 1605. 

81. 

82. Id. 

83. Id., quoting Dennis, 449 U.S. at 27, 101 S. Ct. at 186. 

84. Id. at 201, 109 S. Ct. at 467. 

85. 

86. 

87. 

88. Id. 

89. Id. at 202, 109 S. Ct. at 467. 

90. Id. at 202-03, 109 S. Ct. at 467. 
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dissent stated that the NCAA membership agreement allowed UNLV to 
oppose impositions of sanctions, and that the Court would not have 
held differently in Dennis had the private conspirators allowed the 
judge to try to persuade them otherwise before forcing the judge to 
issue the injunction.” 

In summary, the dissent acknowledged that UNLV, not the NCAA, 
actually decided to suspend Tarkanian.*? But, since UNLV ‘‘did so 
because it embraced the NCAA rules governing conduct of its athletic 
program and adopted the results of the hearings conducted by the 
NCAA concerning Tarkanian, as it had agreed that it would,’’® the 
NCAA acted jointly with UNLV as a state actor.” 

Nevertheless, the Tarkanian majority held that, although the NCAA 
influenced the conduct of UNLV, as a private association it was not 
sufficiently linked with UNLV to be deemed a state actor. The Court 
found that NCAA legislation results from the NCAA’s collective mem- 
bership, not from the State of Nevada’s unique initiative,*> and 
‘“‘[w]hatever de facto authority the [NCAA] enjoys, no official authority 
has been conferred on it by any government ... .’’° The Court found 
that although the NCAA’s threat of additional sanctions influenced 
UNLV’s conduct, the NCAA ‘‘did not demand [Tarkanian’s] suspension 
unconditionally.’’*? The Court further found that the NCAA did not 
leave UNLV without options other than to suspend Tarkanian, and 
therefore, the NCAA neither acted jointly with UNLV nor assumed its 
duty of making personnel decisions. 


B. NCAA v. Miller 


In 1990, Jerry Tarkanian again became the target of an NCAA rules 
violation investigation.** Between December of 1990 and April of 1991, 
the NCAA and UNLV conducted separate investigations of the UNLV 
basketball program.*® A pre-hearing conference and official hearings 
were set for September of 1991.1 Tarkanian demanded that the NCAA 
conduct its investigation and hearings in compliance with a Nevada 
statute enacted on April 8, 1991,’ a statute that required the NCAA 





. at 203, 109 S. Ct. at 468. 


. at 193, 109 S. Ct. at 463. 
. at 194, 109 S. Ct. at 463 (quoting Allied Tube & Conduit Corp. v. Indian 
., 486 U.S. 492, 501, 108 S. Ct. 1931, 1937 (1988)). 
. at 197-98, 109 S. Ct. at 465. 
98. Miller I, 795 F. Supp. at 1480. 
99. Id. 
100. Id. 
101. Nev. REv. Stat. §§ 398.055 - 398.255 (1993). Specifically, the Statute requires an 
intercollegiate athletic association to provide an accused with certain procedural rights: 
to a hearing after reasonable notice of the nature of the proceeding, governing rules, and 
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to conduct its proceedings with certain due process protections.’ The 
NCAA filed suit to enjoin the application of the Nevada statute as a 
violation of both the Commerce Clause and the Contract Clause of the 
United States Constitution.’ 

To address the Commerce Clause issue, the United States District 
Court for the District of Nevada first found that the NCAA engaged in 
interstate commerce. NCAA-scheduled games and tournaments involve 
the transportation of teams across state lines, the NCAA controls bids 
involving millions of dollars for the rights to interstate broadcasts of 
NCAA sports events, and the NCAA regulates its members’ athlete 
recruitment processes, which occur on national and international lev- 
els.1% 

The district court then determined that the statute violated the Com- 
merce Clause.’ In adjudicating the Commerce Clause issue, the district 
court applied the two-tiered approach fashioned in Brown-Forman Dis- 
tillers Corp. v. New York Liquor Authority.*°° Brown-Forman held that 
when a state statute ‘‘directly regulates or discriminates against inter- 
state commerce, or when its effect is to favor in-state economic interests 
over out-of-state interests,’’ the statute is invalid per se.’ However, 
when a statute affects interstate commerce only indirectly and regulates 
conduct even-handedly, courts should ascertain whether the goals sought 
to be furthered by the statute are legitimate, and if so, whether the 


burden put on interstate commerce outweighs the benefits gained. 
The district court held that the Nevada statute was not invalid per 

se because it ‘‘d[id] not overtly thwart or block the NCAA’s relationship 

with the Nevada member institutions or its relationship with member 





the factual basis for each alleged violation, id. § 298.155(1); to be represented by counsel, 
id. § 398.155(2); to confront and respond to all witnesses and evidence, id.; to the 
exchange of all evidence 30 days before any proceeding, id. § 398.155(3); to have all 
written statements signed under oath and notarized, id. § 398.155(4); to have an official 
record kept of all proceedings, id. § 398.165; to receive transcriptions of all oral statements 
upon request, id. § 398.175; to exclude irrelevant evidence, id. § 398.185; to have an 
impartial person presiding over the proceeding, id. § 398.195; to have a decision rendered 
within a reasonable time, with findings of fact based upon substantial evidence in the 
record and supported by a preponderance of such evidence, id. § 398.205; and to a 
judicial review under the Nevada Administrative Procedures Act, id. § 398.215. Miller 
II, 10 F.3d at 637, n.4. 

102. Miller I, 795 F. Supp. at 1480. 

103. Id. The district court dismissed from the action named defendant Robert Miller, 
Governor of Nevada, and ordered the joinder of a number of the University of Nevada 
Board of Regents. Defendants Tarkanian, Tim Grgurich, Ronald Ganulin, and Shelly 
Fischer were all then-current or former employees of UNLV. 

104. Id. at 1482. 

105. Id. at 1485. The district court also found a Contract Clause violation, which was 
not considered by the Ninth Circuit. Miller II, 10 F.3d at 638. 

106. 476 U.S. 573, 106 S. Ct. 2080 (1986). 

107. Miller I, 795 F. Supp. at 1483 (citing Brown-Forman, 476 U.S. at 579, 106 S. Ct. 
at 2084). 

108. Id. 
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institutions in other states.’’°° The District Court then applied the 
Brown-Forman balancing test. The court found legitimate Nevada’s 
interest in affording ‘‘basic due process safeguards to the careers, 
livelihoods, and reputations of all Nevadans.’’**° However, the district 
court also found that the statute unduly burdened the NCAA, because 
the NCAA’s ability to achieve its goals of ‘‘scholarship, sportsmanship, 
and amateurism depends to a substantial degree on the creation of 
nationally uniform rules under which teams can compete on an equal 
basis.’’**1 The court found that ‘‘to satisfactorily achieve these goals, 
the NCAA’s enforcement procedures must be applied even-handedly 
and uniformly on a national basis.’’!!? However, the Nevada statute 
required the NCAA, when acting in Nevada, to use procedures not 
provided for by existing NCAA rules.1 

Moreover, the court found the statute to have substantial extraterri- 
torial effects. Because of the NCAA’s goal of uniform administration of 
its rules among all member institutions located in all fifty states, the 
likely practical effect of the statute would be to ‘‘compel the NCAA to 
adopt the procedures enacted by the Nevada Legislature, thereby allow- 
ing the Nevada Legislature to effectively dictate enforcement proceed- 
ings in states other than Nevada.’’* Also, the strong possibility of the 
adoption of similar, but inconsistent, statutes by other states would 
prevent the NCAA from having uniform rules and procedural bases.1 
Thus, the district court found that the state interest in affording due 
process protection to Nevada residents was outweighed both by the 
general harm to the NCAA’s objective of uniform enforcement of re- 
gulations and by the harm to NCAA members throughout the country, 
and held the Nevada statute unconstitutional as a Commerce Clause 
violation.1*® 

Tarkanian appealed the district court’s decision.” On appeal, the 
Ninth Circuit found that the statute clearly was directed at interstate 
commerce because it expressly applied only to national collegiate ath- 





109. Id. 

110. Id. 

111. Id. at 1484. 

412.4. 

113. Id. 

114. Id. at 1484-85. 

115. Id. at 1485. States that already have enacted similar statutes are Florida (FLA. 
STAT. ANN. §§ 240.5339 - 240.5349 (West Supp. 1994)), Illinois (110 I.L.C.S. 25/1 - 25/ 
13 (1995)), and Nebraska (NEB. REv. Stat. §§ 85-1201 to 85-1210 (1994)). States that have 
introduced similar legislation include Kansas, Kentucky, Missouri, Ohio, and South 
Carolina. Miller II, 10 F.3d at 639, nn.6,7. The Florida statute was found unconstitutional 
in NCAA v. Roberts, No. 94-40413-WS (N.D. Fla. Nov. 8, 1994). See supra note 12. 

116. Miller I, 795 F. Supp. at 1485. 

117. Three other defendants, all then present and former employees of UNLV accused 
of NCAA rule violations, also appealed. Defendant Robert Miller, Governor of Nevada, 
had already been dismissed by the district court. Id. at 1479. 
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letic associations with member institutions in forty or more states.’ 
The court also observed that, as a practical matter, the NCAA would 
be the only organization regulated by the statute,’?® and that the NCAA 
previously had been found to engage in interstate commerce for other 
purposes.’2° The appellate court agreed with the district court’s finding 
that in order for the NCAA to accomplish its goals, its ‘“‘enforcement 
procedures must be applied even-handedly and uniformly on a national 
basis.’’!21 The appellate court concluded that complying with the statute 
would subvert the NCAA’s objective of having uniform enforcement 
procedures throughout the country. 


In order to avoid liability under the Statute, the NCAA would be 
forced to adopt Nevada’s procedural rules for Nevada schools. 
Therefore, if the NCAA wished to have the uniform enforcement 
procedures that it needs to accomplish its fundamental goals and 
to simultaneously avoid liability under the Statute, it would have 
to apply Nevada’s procedures to enforcement proceedings through- 
out the country. '?? 


Thus, the appellate court affirmed the district court’s holding that the 
Nevada due process statute violated the Commerce Clause, because 
application of the Nevada statute would coerce the NCAA into com- 


plying with the statute’s requirements even for NCAA proceedings 
outside of Nevada. 


Il. THE PENDULUM-LIKE SWING OF THE STATE ACTION DOCTRINE 


In Tarkanian, Coach Tarkanian alleged that the NCAA deprived him 
of his Fourteenth Amendment due process rights. Due process depri- 
vation could be imputed to the NCAA, however, only if the Association 
engaged in state action. Justice Stevens, writing for the Tarkanian 
majority, stated, ‘“Embedded in our Fourteenth Amendment jurispru- 
dence is a dichotomy between state action, which is subject to scrutiny 





118. Miller II, 10 F.3d at 638, citing Nev. Rev. Stat. § 398.055 (1993). ‘‘National 
collegiate athletic association’ defined. ‘‘National collegiate athletic association’’ means 
a group of institutions in 40 or more states who are governed by the rules of the 
association relating to athletic competition. 

119. Id. 

120. Id., citing National Collegiate Athletic Ass’n v. Board of Regents of Univ. of 
Okla., 468 U.S. 85, 101-02, 104 S. Ct. 2948, 2960 (1984) (NCAA scheduling of events 
requiring interstate transportation of athletes, governing of nationwide athlete recruitment, 
and controlling of bids for national and regional television broadcasting of NCAA events 
are engagement in interstate commerce, which subjects the National Collegiate Athletic 
Ass’n to antitrust regulation). Justice v. National Collegiate Athletic Ass’n, 577 F. Supp. 
356, 378 (D. Ariz. 1983); accord Hennessey v. National Collegiate Athletic Ass’n, 564 
F.2d 1136, 1150 (5th Cir. 1977). 

121. Miller II, 10 F.3d at 638, citing Miller I, 795 F. Supp. at 1484. 

122. Id. at 639. 
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under the Amendment’s Due Process Clause, and private conduct, 
against which the Amendment affords no shield, no matter how unfair 
that conduct may be ... .’’!?3 As a general matter, the protections of 
the Fourteenth Amendment do not extend to ‘‘private conduct abridging 
individual rights.’’!2* Therefore, to prevail, Tarkanian had to show that 
the NCAA engaged in state action. 


A. State Action Theory 


The Civil Rights Cases’*5 established the state action requirement for 
Fourteenth Amendment causes of action. The Civil Rights Cases con- 
solidated five cases involving the Civil Rights Act of 1875.17 In two of 
the consolidated cases, defendants refused to accommodate blacks in 
the defendants’ inn or hotel; in two other cases, defendants denied 
patrons accommodations in their theaters (one case involved a black 
patron, but the race of the patron involved in the other case was not 
stated); and the last case involved a train conductor’s refusal to allow 
a black woman to be seated in the train’s ladies’ car. In those cases, 
the Supreme Court held that the 1875 Act, passed pursuant to the 
Fourteenth Amendment, was unconstitutional because it violated the 
Fourteenth Amendment.’?” The Court held, ‘‘[Under the Fourteenth 





123. Tarkanian, 488 U.S. at 191, 109 S. Ct. at 461, citing Shelley v. Kraemer, 334 
U.S. 1, 13, 68 S. Ct. 836, 842 (1948) (internal footnote references omitted). 
124. Id., citing Burton v. Wilmington Parking Authority, 365 U.S. 715, 722, 81 S. Ct. 
850, 860 (1961). 
125. 109 U.S. 3, 3 S. Ct. 18 (1883). 
126. Relevant portions of the 1875 Act stated: 
Sec. 1: That all persons within the jurisdiction of the United States shall be 
entitled to the full and equal enjoyment of the accommodations, advantages, 
facilities, and privileges of inns, public conveyances on land or water, theatres, 
and other places of public amusement; subject only to the conditions and 
limitations established by law, and applicable alike to citizens of every race 
and color, regardless of any previous condition of servitude. 
Sec. 2: That any person who shall violate the foregoing section . . . shall for 
every such offence forfeit and pay the sum of five hundred dollars to the person 
aggrieved thereby, to be recovered in an action of debt, with full costs; and 
shall also, for every such offense, be deemed guilty of a misdemeanor, and 
upon conviction thereof, shall be fined not less than five hundred nor more 
than one thousand dollars, or shall be imprisoned not less than thirty days nor 
more than one year.... 
Id. at 9, 3 S. Ct. at 20. 
127. The Fourteenth Amendment provides: 
Sec. 1: All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of which the state 
wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of the citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property without due process of 
law; nor deny to any person within its jurisdiction the equal protection of the 
laws. 
xe 
Sec. 5: The Congress shall have power to enforce by appropriate legislation, 
the provisions of this article. 
U.S. Const., amend. XIV, §§ 1,5 (emphasis added). 
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Amendment, it] is State action of a particular character that is prohib- 
ited. Individual invasion of individual rights is not the subject-matter 
of the amendment... .’’'8 

In these early cases, the Court’s distinction between state action and 
private action was simple. The Court held that the public accommo- 
dations involved in The Civil Rights Cases were owned and operated 
by private parties, and therefore, their conduct constituted private acts 
unreachable by the Fourteenth Amendment. In the twentieth century, 
however, the Court developed two less clear and more complex theories 
of state action: the public function theory and the nexus theory. Each 
is discussed in the sections that follow. 


B. The Public Function Theory Evolves from ‘Traditional Public 
Function’’ to ‘‘Functions Traditionally Exclusively Reserved to 
the State’’ 


Until 1984, when the Court of Appeals for the Fourth Circuit decided 
Arlosoroff v. National Collegiate Athletic Association,’”° all federal 
circuits that had considered the state action question had found the 
NCAA to be a state actor when enforcing its legislation.*° Up until 
that time, what has come to be known as the ‘‘public function theory”’ 
required that to find state action in the conduct of a non-state actor, 
the court had to determine that a private party performed a traditional 
government function. This standard had developed over three decades, 
beginning with Smith v. Allwright,*** in which the Supreme Court had 
held that the Democratic Party acted as a state actor when it conducted 
primary elections in the state of Texas and denied blacks the right to 
vote in the primaries. The Court reasoned that primaries constituted an 
integral part of the election process, which was a ‘“‘traditional public 
function.’’*? However, this public function test began to evolve in 
Marsh v. Alabama,*** in which the Court held that a company town 
acted as a state actor when it restricted the right of persons to distribute 
religious literature on the company town’s sidewalks, reasoning that 
such restriction of First Amendment rights constituted a power ‘‘tra- 
ditionally exclusively reserved to the state.’’* 

In 1974, the Court further defined ‘‘traditionally exclusive state func- 
tion’’ in Jackson v. Metropolitan Edison.*** In Jackson, the Court held 





128. 109 U.S. at 11, 3 S. Ct. at 21 (emphasis added). 

129. 746 F.2d 1019 (4th Cir. 1984). This case is discussed infra, at text accompanying 
notes 194-199. 

130. Kelly W. Bhirdo et al., Comment, McCormack v. National Collegiate Athletic 
Association: College Athletics Sanctions from an Antitrust and Civil Rights Perspective, 
15 J.C. & U.L. 459, 467-68 (1989). 

131. 321 U.S. 649, 64 S. Ct. 757 (1944). 

132. Id. at 660-64, 64 S. Ct. at 763-65. 

133. 326 U.S. 501, 66 S. Ct. 276 (1946). 

134. Id. at 507-08, 66 S. Ct. at 279. 

135. 419 U.S. 345, 95 S. Ct. 449 (1974). 
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that a private utility company operating under a state-granted monopoly 
was not a state actor, because the provision of utility services is not a 
power ‘‘which is traditionally associated with sovereignty, such as 
eminent domain.’’*** The fact that the utility service was ‘‘affected with 
the public interest’’*” did not render the private provider a state actor. 

In 1976, the Court narrowed its public function theory definition. In 
Hudgens v. National Labor Relations Board,*** the Court held that the 
owner of a private shopping center could prohibit picketing by a shoe 
company’s employees.’ The Court noted that the First Amendment 
restrictions that applied to the company town in Marsh did not apply 
in Hudgens. Even though the shopping center may have been the 
equivalent of the business section of a company town," it was not the 
functional equivalent of a municipality. 

In Flagg Brothers, Inc. v. Brooks,'** the Court reiterated that a tradi- 
tionally exclusive state function was a function that only the state could 
perform. In Flagg Brothers, the Court held that a warehouseman, who 
had threatened to sell the stored furniture of the plaintiff who had not 
paid the rent for storage, was not a state actor. The Court reasoned that 
such a sale, although allowed by state statute, did not constitute state 
action because ‘‘a State’s mere acquiescence in a private action [does 
not convert] that action into that of the state.’’*** The Court said that 
by enacting the statute, the state performed no overt action. The 
legislation merely allowed the warehouseman’s sale of the plaintiff’s 
furniture. Furthermore, the statutorily allowed sale was a form of civil 
dispute resolution, and the parties could have resorted to other means 
for resolving their dispute. Since a function ‘‘exclusively reserved to 
the state’’ can be performed only by the state, and since the parties 
had a variety of other dispute resolution options, the sale did not 
constitute an exclusive state function. 

Thus, by the early 1980s, to win a finding of state action based on 
the public function theory, a litigant had to show that the private party 
performed a function traditionally associated with the sovereign, that 
it performed the full range of that function, and that the function could 
not have been performed by any entity other than the government. 





136. Id. at 359, 95 S. Ct. at 454. 

137. Id. at 358, 95 S. Ct. at 455. 

138. 424 U.S. 507, 96 S. Ct. 1029 (1976). 

139. Id. at 512, 96 S. Ct. at 1032-33. 

140. See Amalgamated Food Employees Union v. Logan Valley Plaza, Inc., 391 U.S. 
308, 88 S. Ct. 1601 (1968). 

141. Hudgens, 424 U.S. at 520, 96 S. Ct. at 1036. Prior to Hudgens, the Logan Valley 
Court decided that a private shopping mall was the equivalent of the business section of 
a company town, and therefore, was a state actor subject to First Amendment limitations. 
391 U.S. at 318, 88 S. Ct. at 1608. Hudgens effectively overruled Logan Valley. 

142. 436 U.S. 149, 98 S. Ct. 1729 (1978). 

143. Id. at 164, 98 S. Ct. at 1737. 

144. Id. at 161, 98 S. Ct. at 1735-36. 
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Therefore, to show that the NCAA engaged in state action under the 
public function theory, Tarkanian would have to show that regulating 
intercollegiate athletics is a traditional government function that could 
not have been performed by a private party. 


C. The Nexus Theory Evolves from ‘‘Mere State Involvement’’ to 
‘Action Ordered or Coerced by the State’’ 


The Supreme Court’s requirements under the ‘‘nexus theory’’ also 
evolved to become more stringent in the past half-century. Initially, the 
Court allowed findings of state action when the state was involved in 
a relationship of interdependence with a private actor. Later, the Court 
required that the state have mandated the private conduct that caused 
a deprivation of rights. 

In Shelley v. Kraemer,’ the Circuit Court of the City of St. Louis, 
Missouri, refused to enforce a restrictive covenant prohibiting the sale 
of a home to black buyers on the ground that the agreement had not 
been signed by all parties, and therefore, was not yet final.** The 
Supreme Court of Missouri held the agreement effective and enforced 
the covenant. The United States Supreme Court held that state court 
enforcement of discriminatory contract terms was sufficient entangle- 
ment with private discriminatory schemes to impute state action to the 
private contracting parties.*7 The Court indicated that if state involve- 
ment was required for the success of a private scheme, the private 
conduct would be converted into state conduct. 

In Burton v. Wilmington Parking Authority,’ the Supreme Court 
held that a restaurant that leased its space from a municipal parking 
authority acted as a state actor when it refused to serve black patrons. 
The Court found that the restaurant received tax benefits from leasing 
the space, and that the municipality received revenues generated by 
the lease. This amounted to a ‘‘symbiotic’’ relationship and interde- 
pendence between the state and the restaurant, and therefore, the 
restaurant engaged in state action. **° 

While Shelley and Burton involved final actors who were private 
parties, Adickes v. S.H. Kress**° and Dennis v. Sparks*** involved final 
actors who were state agents, as was the case in Tarkanian. 





145. 334 U.S. 1, 68 S. Ct. 836 (1948). Arguably, Edmonson v. Leesville Concrete Co., 
Inc., 500 U.S. 614, 111 S. Ct. 2077 (1991) and J.E.B. v. Alabama, 114 S. Ct. 1419 (1993), 
have revived Shelley’s loose interpretation of the nexus theory. However, Edmonson and 
J.E.B. can be distinguished by the fact that these cases involve the use of the peremptory 
strike, a function to be performed by attorneys as officers of the court, who, in that 
capacity, act as state actors; or by the policy that in performing a litigation function 
litigants must be treated identically regardless of their status as state actors. 

146. 334 U.S. at 6, 68 S. Ct. at 838. 

147. Id. at 19, 68 S. Ct. at 845. 

148. 365 U.S. 715, 81 S. Ct. 856 (1961). 

149. id. at 724-25, 81 S. Ct. at 861-62. 

150. 398 U.S. 144, 90 S. Ct. 1598 (1970). 

151. 449 U.S. 24, 101 S. Ct. 183 (1980). 
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In Adickes, a private restaurant refused to serve a white school teacher 
accompanied by six black students.**? The local police officer, who was 
already in the restaurant, arrested the teacher for vagrancy when she 
tried to leave the restaurant. The teacher then sued the restaurant, 
alleging that had it violated her due process rights.’** The district court 
directed a verdict for the restaurant, and the court of appeals affirmed.'™ 
The Supreme Court reversed, however, finding that the private party 
acted pursuant to a racially discriminatory state custom, and held that 
a state custom having the force of law compels private conduct in the 
same way that an enacted statute does.‘** Thus, a private party acting 
under such compulsion and relying on a state official, in this case the 
arresting officer, to effect a deprivation of rights, engages in state action. 

In Dennis, the defendants bribed a Texas county district court judge 
to issue an injunction enjoining oil production by the plaintiffs, who 
owned certain oil leases.1** An appellate court dissolved the injunction 
for having been illegally issued.” The plaintiffs then filed a Section 
1983 action in the United States District Court against the defendants, 
alleging that their conspiracy with the judge caused a deprivation of 
two years’ worth of oil production without due process of law.'** The 
Supreme Court found that the private defendants had engaged in an 
official judicial act,*° and that ‘‘[p]rivate parties who corruptly conspire 
with a judge in connection with such conduct are thus acting under 
color of state law within the meaning of [S]Jection 1983... .’’* 

Thus, by the early 1980s, the nexus theory had developed to require 
that a private actor depend on a relationship with the state, as in 
Burton, or had relied on the act of a state agent to effect a deprivation, 
as in Shelley or Adickes. Therefore, to show that an organization like 
the NCAA engaged in state action under the nexus theory, as that 
theory was applied as recently as 1980, Tarkanian would have had to 
show that the NCAA was in a relationship with the state such that the 
parties mutually benefitted from the relationship, or that the NCAA 
relied on the conduct of the state to affect the challenged deprivation. 


D. Application of the Public Function Theory and the Nexus Theory 
to the NCAA 


In the cases from the 1970s, the courts used both the public function 
theory and the nexus theory to find state action when the NCAA 





. 398 U.S. at 146, 90 S. Ct. at 1602. 
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. Id. at 148, 90 S. Ct. 1603. 
. Id. at 171, 90 S. Ct. 1615. 
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. at 27, 101 S. Ct. at 186. 
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imposed sanctions against a member school.’* In National Collegiate 
Athletic Association v. Parish,‘ for example, basketball players of 
Centenary College, a small private college in Shreveport, Louisiana, 
challenged one of the NCAA’s freshman eligibility rules as a violation 
of their due process and equal protection rights. The Fifth Circuit found 
regulation of intercollegiate athletics to be state action because college 
athletics was a significant part of public education, and the regulation 
of public education was a traditional public function.’ 


[O]rganized athletics play a large role in higher education, and 
improved means of transportation have made it possible for any 
college . . . to compete athletically with other colleges throughout 
the country. Hence, meaningful regulation of education is now 
beyond the effective reach of any one state. In a real sense, then, 
the NCAA by taking upon itself the role of coordinator and overseer 
of college athletics ... is performing a traditional governmental 
function.’ 


Acknowledging that no single state or governmental body ‘‘controls 
or directs the NCAA,”’ the Fifth Circuit seemed to be fortifying its 
public function theory holding when it stated, 


[N]evertheless, it would be strange doctrine indeed to hold that 
the states could avoid the restrictions placed upon them by the 
Constitution by banding together to form or support a ‘‘private’’ 
organization to which they have relinquished some portion of their 
power .... We have little doubt ... that were the NCAA to 


disappear tomorrow government would soon step in to fill the 
void.16 


In further supporting its finding of state action under the nexus theory, 
the court continued, ‘‘[S]uffice it to say that state-supported educational 
institutions and their members and officers play a substantial, although 
admittedly not pervasive, role in the NCAA’s program. State partici- 
pation in or support of nominally private activity is a well recognized 
basis for a finding of state action.’’’© 

In the same year that the Fifth Circuit decided Parish, the Court of 
Appeals for the District of Columbia Circuit, in Howard University v. 
National Collegiate Athletic Association,'®’ found that since the NCAA 





161. See Bhirdo, supra note 130, for a collection of those cases. 
162. 506 F.2d 1028 (5th Cir. 1975). 

163. Id. at 1032-33. 

164. Id. at 1032. 

165. Id. at 1033. 

166. Id. at 1032, citing Burton, 365 U.S. 715, 81 S. Ct. 856 (1961). 
167. 510 F.2d 213 (D.C. Cir. 1975). 
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received more than half of its operating capital from public institutions, 
and since representation from public institutions made up a majority 
of the NCAA governing council, a sufficient nexus and a ‘‘mutually 
beneficial’’ or ‘‘symbiotic relationship’’ existed between the NCAA and 
the states for a finding of state action.’ Thus, the federal courts were 
able to find state action on the part of the NCAA either because of a 
‘‘substantial, although ... not pervasive’’*® involvement by state in- 
stitutions in NCAA activities or because of substantial funding of the 
NCAA by public institutions of various states, or public institutions’ 
majority presence on the NCAA’s governing body.’ 


E. The 1982 Cases Combined the Two Theories and Restricted 
Findings of State Action 


In 1982, the United States Supreme Court decided three cases that 
changed the way in which federal courts ruled on the state action 
question concerning the NCAA.’ Lugar v. Edmondson Oil Co.'”? was 
similar to, but distinguished from, Flagg Brothers; Rendell-Baker v. 
Kohn’’? further defined the public function theory; and Blum v. 
Yaretsky’”* further defined the nexus theory. 


1. Lugar v. Edmondson Oil 


In Lugar, Edmondson Oil sued Lugar for an unpaid debt. Falsely 


asserting to the court that Lugar wrongfully might dispose of its assets, 
Edmondson employed a state procedure that used the sheriff to attach 
and place a levy on Lugar’s assets. When Edmondson won the suit, 
some of Lugar’s assets were sold to satisfy the judgment. Lugar sued 
under Section 1983, alleging that Edmondson had deprived Lugar of 
due process rights. The District Court for the Western District of Virginia 
dismissed the case, and the Fourth Circuit affirmed the dismissal.175 
Lugar then sought and was granted certiorari by the United States 
Supreme Court.1” 

The Lugar Court distinguished the case from Flagg Brothers. In Flagg 
Brothers, the creditor acted according to state statutory procedures and 
the state ‘‘merely acquiesced,’’ but in Lugar, the sheriff aided in the 





168. Bhirdo, supra note 130, at 469 (citing Howard, 510 F.2d at 219-20). 

169. Parish, 506 F.2d at 1032. ; 

170. Bhirdo, supra note 130, at 469 (citing Howard, 510 F.2d at 219-20). 

171. Id. at 470-474; see also Stephen R. Van Camp, Comment, National Collegiate 
Athletic Ass’n v. Tarkanian: Viewing State Action Through the Analytical Looking Glass, 
92 W. Va. L. REV. 761, 775-79 (1990); Arlosoroff v. NCAA, 746 F.2d 1019, 1021 (4th 
Cir. 1984); Graham v. NCAA, 904 F.2d 953, 957 (6th Cir. 1986). 

172. 457 U.S. 922, 102 S. Ct. 2744 (1982). 

173. 457 U.S. 830, 102 S. Ct. 2764 (1982). 

174. 457 U.S. 991, 102 S. Ct. 2777 (1982). 

175. Lugar, 457 U.S. at 925-26, 102 S. Ct. at 2747-48. 

176. Id. 








1995] STATE ACTION AND THE NCAA 153 


attachment of the debtor’s property. Therefore, the Court found that 
Edmondson ‘‘jointly engaged with state officials in the prohibited action 
..,?77 and acted as a state actor. The Lugar Court fashioned a two- 
part test to determine when private conduct could be attributed to the 
state. First, the conduct at issue must have been enabled by a right or 
privilege created by the state, or by a rule of conduct imposed by the 
state. Second, the actor must be someone who fairly could be said to 
be a state actor.’”* In Lugar, the attachment and levy were enabled by 
a state statute, satisfying the first prong; and a sheriff, a state actor, 
carried out the attachment and levy, satisfying the second prong. 


2. Rendell-Baker v. Kohn 


In Rendell-Baker, a private-school vocational counselor alleged unjust 
termination in a Section 1983 suit. Rendell-Baker was fired after voicing 
her opposition to the school’s hiring policies.’”? Five teachers at the 
school were fired after they protested Rendell-Baker’s termination and 
informed the president of the school’s board of directors that they 
intended to form a union.**° The District Court for the District of 
Massachusetts granted the school’s petition for summary judgment 
against Rendell-Baker after finding no state action by the school.’ 
Nine days before the district court issued this judgment, a different 
judge in the same district court found state action in the suit brought 
by the five teachers.’*? The First Circuit consolidated the two cases,’ 
and held that the school had not engaged in state action when it fired 
the counselor and teachers.’ 

The Supreme Court affirmed, saying that although the school for 
troubled students received ninety-nine percent of its funding from the 
state and was regulated heavily by the state, the firing was not state 
action because the state did not regulate the school’s personnel matters. 
The Court reasoned that the school was not unlike private contractors 
whose businesses depend primarily or exclusively on the government.'* 
‘‘Acts of such private contractors do not become acts of the government 
by reason of their significant or even total engagement in performing 
public contracts.’’**° The Court also found that state regulations had 
little to do with the school’s personnel matters.1*” The regulations 
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intruded into personnel matters only by requiring state approval of 
persons hired as vocational counselors.*** As such, the regulations were 
not intrusive enough to make termination decisions state action.’ 


3. Blum v. Yaretsky 


In Blum, a class of Medicaid patients challenged several New York 
nursing homes’ decisions to transfer or discharge patients without either 
notice to the patients or an opportunity for a hearing, alleging that 
those decisions violated their due process rights. The district court 
permanently enjoined the nursing homes’ autonomous transfer and 
discharge decisions, and the Second Circuit affirmed.'*° 

Reversing the Second Circuit’s decision, the Supreme Court said that 
long-term nursing care is not a function that has been ‘‘traditionally 
the exclusive prerogative of the state,’’ although the federal Medicaid 
statute and the New York Constitution make the State responsible for 
providing every Medicaid patient with nursing home services.’*! The 
Court also denied that state subsidization of nursing home expenses, 
state payment of medical expenses for more than ninety percent of 
nursing home patients, and state licensing of nursing homes constituted 
a sufficient nexus to impute state action to the nursing homes.’ The 
Court also noted, ‘‘[A] state normally can be held responsible for a 
private decision only when it has exercised coercive power or has 
provided such significant encouragement, either overt or covert, that 
the choice must in law be deemed to be that of the state.’’'% 


4. Summary of the Effects of the 1982 Cases 


After the 1982 cases, therefore, courts deciding whether a private 
party engaged in state action have had to decide whether the private 
party’s relationship with the state consisted of more than financing, 
regulation, and licensing, and whether the private party’s conduct was 
coerced or significantly encouraged by the state. Thus, the public 
function and nexus theories seemed to blend together, and the ‘‘sym- 
biotic relationship’’ and ‘‘dependence’’ requirements of Burton and 
Adickes seemed to give way to the ‘‘state granted right or privilege’’ 
and ‘‘coercive power or significant encouragement’’ requirements of 
the 1982 cases. 

In the years that followed the Lugar trilogy, the Fourth Circuit was 
the first to rule that the NCAA did not engage in state action. In 
Arlosoroff v. National Collegiate Athletic Association,’ the plaintiff 
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sued to enjoin Duke University and the NCAA from enforcing an NCAA 
bylaw that would make him ineligible to compete on Duke’s tennis 
team beyond his freshman year.’ The district court found state action 
by the NCAA and issued a preliminary injunction against Duke’s 
application of NCAA eligibility rules. 

On appeal, the Fourth Circuit first addressed the earlier NCAA cases 
finding state action: ‘“These earlier cases rested upon the notion that 
indirect involvement of state governments could convert what otherwise 
would be considered private conduct into state action. That notion has 
now been rejected by the Supreme Court, however, and its decisions 
require a different conclusion.’’**’ The court also recognized that 
‘‘fajpproximately one-half of [NCAA] members are public institutions, 
and those institutions provide more than one-half of the NCAA’s re- 
venues,’’?* but ‘“‘[ijt is not enough that an institution is highly regulated 
and subsidized by a state. If the state in its regulatory or subsidizing 
function does not order or cause the action complained of, and the 
function is not one traditionally reserved to the state, there is no state 
action.’’?%° 

In Graham v. National Collegiate Athletic Association,” the Sixth 
Circuit stated that the Supreme Court decisions in Rendell-Baker and 
Blum required a different conclusion from Parish,“ in which the 
Supreme Court had held that the NCAA’s freshman eligibility rules 
violated students’ due process rights. The circuit court said, ‘““The 
earlier cases [like Parish] were premised on the theory that indirect 
involvement by state governments could make conduct normally con- 
sidered to be private action into state action. The Supreme Court 
rejected that theory, however, in Rendell-Baker and Blum.’’?°? The Sixth 
Circuit then explained that the NCAA’s function in regulating inter- 
collegiate athletics ‘‘may be considered a public service ... [but it] 
... is not a function ‘traditionally exclusively reserved to the state.’’’?” 
Furthermore, the Graham court stated that just because NCAA rules are 
followed by state institutions does not mean that the decision to 
promulgate the rules was made by the state.2* The court cited Rendell- 
Baker and Blum to support its assertion that state regulation and 
subsidization were insufficient to transform a private actor into a public 
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actor,?°° and stated that such showing could be made only if the state 
‘‘caused or procured the adoption’’ of the NCAA rules.” 

Thus, after 1982, substantial involvement in, and funding of, the 
NCAA by state institutions, as well as a majority presence by state 
institutions on the NCAA’s governing council no longer were sufficient 
for a court to find state action on the part of the NCAA. The Supreme 
Court’s 1982 holdings required that a state have ordered, coerced, or 
otherwise significantly encouraged the NCAA to act, and that the 
NCAA, in the conduct at issue, fairly could be characterized as a state 
actor. 


III. COERCION 


In Tarkanian, the Supreme Court held that the NCAA did not coerce 
UNLV into suspending Tarkanian.?” In Miller II, the Ninth Circuit held 
that the Nevada due process statute, if enforced, would have coerced 
the NCAA into complying with the statute when acting outside Nevada 
in proceedings not involving Nevada institutions.2°° However, neither 
party alleging coercion literally was deprived of options. Yet, the courts’ 
treatment of the coercion issue in the two cases was inconsistent. In 
Tarkanian, the Supreme Court found no coercion by the NCAA because 
UNLV either could have withdrawn from the Association or could have 
tried to amend the rules as an NCAA member.” In Miller II, in contrast, 
the Ninth Circuit held that the Nevada statute was coercive, even though 
the NCAA had the option of conducting its proceedings according to 
the laws of the states in which its proceedings are to be held. Appar- 
ently, therefore, at least one of these courts erred in its coercion 
analysis. This part argues that both courts erred in their coercion 
analyses. 

The NCAA membership contract, when made with a state institution, 
grants the NCAA rights and privileges that satisfy the first prong of 
the Lugar test,?*° and NCAA conduct in exercising those rights and 
privileges satisfies the second prong of Lugar.?*! Furthermore, the grant 
of rights and privileges involved in NCAA membership agreements 
amounts to an overt grant of power by the state, which satisfies the 
requirement of Blum.??? Finally, the NCAA membership contract gave 
the NCAA coercive power over UNLV, which the NCAA used to effect 
UNLV’s decision to suspend Tarkanian. 
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A. Coercion Involves Wrongful Proposals and Unreasonable Choices 


Even in an obvious case of coercion, a party is not deprived com- 
pletely of options. When someone puts a gun to another’s head and 
says, ‘‘Your money or your life,’’ the person given these ‘‘choices’’ is 
coerced into handing over the money even though the victim literally 
is free to refuse to give the mugger the money. Furthermore, when the 
gunman says to his victim, ‘““You don’t have enough money, but I’ll 
spare you if you sign this contract to pay me $1000 next week,’’?"* the 
victim is coerced into making a contract which no court would en- 
force.?"4 

Coercion involves voluntariness and choice. Even an authority as 
eminent as Thomas Hobbes believed that a person acts involuntarily 
only when he acts against his own will, and one wills (or intends) 
whatever he does intentionally. ‘‘Fear and liberty are consistent; as 
when a man throweth his goods into the sea for FEAR the ship should 
sink, he doth it nevertheless very willingly, and may refuse to do it if 
he will.’’?5 Therefore, for Hobbes, the promise of cash made to the 
gunman in the above hypothetical is made willingly, without coer- 
cion.?** Hobbes would say that neither UNLV nor the NCAA were 
coerced, because they each intentionally chose their own conduct. But 
the law does not take as rigid an approach to coercion as Hobbes did. 


B. Contract Law Broadens its Reading of Coercion 


Eighteenth-century contract law allowed a contract to be avoided on 
coercion grounds only if the contract was caused by an actual impris- 
onment or a fear of the loss of life or limb.?*”7 A mere threat of 
imprisonment was insufficient, as was economic duress.”** William 
Blackstone explained that fear of battery, fear of having one’s house 
burned, or fear of having goods taken or destroyed all were insufficient 
grounds for voiding a contract on grounds of coercion, because one 
may recover in damages for these injuries, but no equivalent recovery 
can be had for actual imprisonment, loss of life, or loss of limb.?*® 
Contract law, then, allowed a contract to be voided if the coerced 
person entered a contract because he had no choice other than to suffer 
imprisonment, death or loss of limb. 

After the eighteenth century, contract law’s definition of coercion 
broadened. The Restatement (Second) of Contracts defines coercion as 
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including a proposal prong and a choice prong.””° The proposal must 
be ‘‘wrongful’’ in order to find coercion.” A proposal is wrongful if 
what it proposes to do is ‘‘independently illegal.’’?? As a corollary to 
the ‘‘independently illegal’’ principle, a proposal to exercise a legal 
right is not wrongful.?? A proposal also is wrongful if it causes the 
coercive dilemma, but a proposal is not wrongful if it merely takes 
advantage of existing circumstances.?** In Hackley v. Headley,?*> for 
example, Headley claimed that he was coerced by Hackley to accept as 
payment in full less than what Hackley owed because Headley was in 
financial straits and needed the money immediately.?** The court held 
that Hackley had not coerced Headley because Hackley had not caused 
‘“‘the condition which made this money so important... .’’??” 

Moreover, the exercise of a legal right to create a dilemma is not 
wrongful.?8 In DuPuy v. United States,?° the plaintiff alleged that 
although he had agreed to pay the amount indicated in the settlement 
agreement proposed by the Internal Revenue Service, he should not be 
held liable for that amount because the agreement was procured under 
the IRS’s threat to sue.?°° The Court of Claims found that the plaintiff 
was not coerced because the government’s threat to sue was made in 
good faith, and that an inducement to avoid the trouble and expense 
of a lawsuit is an ordinary purpose of a settlement. In Business Incen- 
tives Co. v. Sony Corp.,?*: Sony contracted to pay B.I.C. a commission 
for securing customers to use Sony products. The contract was termi- 
nable by either party. Sony threatened to terminate the relationship if 
B.I.C. did not agree to new terms. B.I.C. agreed to the terms, then 
claimed that it agreed under duress. The court held that Sony had not 
coerced B.I.C. because Sony merely was exercising an existing legal 
right.252 

The choice prong is essential because some proposals—bribery, for 
example—are wrongful whether or not they are coercive.?** Also, a 
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person is not coerced if that person has reasonable alternatives but fails 
to choose one of them.?** The Supreme Court consistently has defined 
the choice prong as requiring that no reasonable choice was available 
to the claimant, including a judicial remedy that would not have been 
adequate. In Hartsville Old Mill v. United States,?*5 a cotton processing 
company contracted to supply the federal government with cotton 
linters during World War I.7°° The contract allowed the government to 
cancel the contract upon termination of the war.?*” After the Armistice, 
the government notified the company of its intention to cancel.?** The 
government allowed the company one hour to accept the terms offered 
for settlement of its obligations, which the company did.”*° Five years 
later, Congress passed a law that required the federal government to 
honor its obligations cancelled at the end of the war.” The company 
sued to recover under the original contract, and alleged that the settle- 
ment agreement was entered into under coercive conditions.** The 
Supreme Court stated, ‘“‘Before the coercive effect of the threatened 
action can be inferred, there must be evidence of some probable con- 
sequences of it to person or property for which the remedy afforded by 
the courts is inadequate.’’*? Because the government’s threats to dis- 
honor its obligations were not believed by the company’s negotiators, 
and because the company must have believed that it could have recov- 
ered on the original contract in court, the Court held that the company 
was not coerced into agreeing with the settlement.?* 

In Union Pacific Railroad Co. v. Public Service Commission of Mis- 
souri,”** the railroad company challenged a Missouri statute requiring 
that bonds issued by the railroad company be certified by the Public 
Service Commission.?** The Commission charged $10,962.25 for issu- 
ance of bonds in the amount of $31,848,900.2** The railroad paid the 
fee, then sued the Commission for recovery. The railroad claimed that 
the charge interfered with interstate commerce, and that it paid the 
charge under duress. The Commission claimed that the fee was not 
coercive because the railroad had the choice of not paying it and 
instead incurring the statutory penalties. Justice Holmes, writing for 
the-Court, rejected this argument, stating, ‘‘It is always in the interest 
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of a party under duress to choose the lesser of two evils. But the fact 
that a choice was made according to interest does not exclude duress. 
It is the characteristic of duress properly so called.’’?4” 

In Caivano v. Brill Contracting Corp.,?** Brill, a plumbing subcon- 
tractor, conditioned its job offer to Caivano on the term that he pay 
$25.00 of his $61.25 weekly wages back to Brill for the duration of his 
employment. Caivano accepted the job. When his employment ended, 
he sued Brill for the amount of the kickback. The court held that the 
employee was under duress because the fear of economic distress during 
the Great Depression and the superior bargaining power of the employer 
destroyed the employee’s free agency.?* 

In contract law, therefore, to preclude the claim of coercion, at least 
one alternative must have been reasonable. Applying this theory to 
Tarkanian, whether the NCAA coerced UNLV into its decision to 
suspend Tarkanian depends on whether the proposal to suspend Tar- 
kanian was wrongful, and whether either of UNLV’s alternatives (with- 
drawing from the NCAA or incurring additional sanctions) was 
reasonable. Applying this same theory to Miller II, whether the State 
of Nevada coerced the NCAA into complying with Nevada’s due process 
statute outside of Nevada depends on whether the State’s proposal of 
adhering to the procedures specified in its statute was wrongful, and 
whether the alternative of adhering to applicable state laws was rea- 


sonable. Contract law, however, does not give a clear indication of 
what is a reasonable alternative. Criminal law, however, gives a clearer 
definition. 


C. Criminal Law Limits the Defense of Coercion 


The wrongful proposal and unreasonable choice elements also are 
present in coercion in the criminal context. An English court, in D.P.P. 
v. Lynch, described duress as ‘‘compulsion resulting from a threat or 
threats express or implied, of grave consequences.’’ **° In that case, 
Lynch alleged that he was coerced under a threat of death to drive the 
getaway car for members of the Irish Republican Army. The House of 
Lords explained that, in adjudicating a claim of duress, a court consid- 
ers whether the threat was sufficiently serious (wrongfulness of the 
proposal), whether the person threatened had a ‘‘safe avenue of escape”’ 
(reasonableness of choices), and whether the person was under duress 
only because he voluntarily associated with those ‘‘whom he knew 
would require some course of action.’’?5! In Lynch, the court decided 
that the defense of duress was available to the defendant who drove 
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the getaway car in a murder and who was charged as an aider and 
abetter.?5? But, the defense would not have been available to a defendant 
who claimed to have committed murder under duress, ‘‘for he ought 
rather to die himself, than kill an innocent.’’?54 

In Abbot v. The Queen,?** the defendant Abbot was convicted of 
murder in the first degree. Abbot claimed that the founder of the 
commune in which he lived threatened to kill him and his mother 
unless he participated in the murder of the mistress of a fellow com- 
mune member. Abbot also alleged that the founder was known to be 
dangerously violent, and that Abbot feared for his and his mother’s 
lives. The House of Lords upheld Abbot’s conviction. The court quoted 
the English case, S. v. Goliath: 


. if a man be desperately assaulted, and in peril of death, and 
cannot otherwise escape, unless to satisfy his assailant’s fury he 
will kill an innocent person then present, the fear and actual force 
will not acquit him of the crime and punishment of murder, if he 
commit the fact; for he ought rather to die himself, than kill an 
innocent... .25 


A synthesis of Lynch and Abbot, therefore, shows that death to oneself 
is not a reasonable alternative when the proposal is to facilitate a 
murder; but death to oneself is a reasonable alternative when the 
proposal is to kill another directly. The reason for the dichotomy is as 
follows: in the former, ‘‘[t]he final and fatal moment of decision has 
not arrived[; h]je saves his own life at a time when the loss of another 
life is not a certainty’’*5*; but in the latter, ‘‘the deliberate killing by 
one’s own hand of another human being may be something that no 
pressure or threat even to one’s own life . . . can justify ... .’’5” 

In North Carolina v. Alford,?** Alford was indicted for first degree 
murder.*°° Alford’s court-appointed attorney interviewed all the wit- 
nesses Alford claimed would support his alleged innocence,” but the 
witnesses gave strong indications of Alford’s guilt.?** Alford’s attorney 
recommended, therefore, that Alford plead guilty to a lesser charge, 
but left the final decision to Alford.?*? Alford pleaded guilty to second 
degree murder, but claimed that he gave the plea under duress because 
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the prosecution convinced him that he would incur the death penalty 
if he were convicted at trial of first degree murder.?®* The Court upheld 
the confession because Alford had full representation of counsel, and 
because facing trial and allowing the judicial system to work would 
have been a reasonable alternative to his guilty plea.?** Therefore, a 
judicial remedy would be a reasonable alternative to a threat of death. 

In United States v. Bailey,?® three prisoners who escaped from the 
District of Columbia jail claimed that they were coerced by the condi- 
tions of their confinement into escaping. The allegedly coercive con- 
ditions included frequent trash fires, beatings by guards, threats of 
death, and inadequate medical attention. The Court held that the 
escapees had not been coerced because once they were outside the jail, 
the jail’s conditions ceased to be a coercive factor. At that point, the 
escapees could have chosen to contact the authorities instead of re- 
maining illegal fugitives. Therefore, the Court refused to allow the 
defendants to use the coercion defense. ‘‘[I]f there was a reasonable, 
legal alternative to violating the law, ‘a chance both to refuse to do 
the criminal act and also to avoid the threatened harm,’ the defensef[] 
will fail.’’26* To be afforded the coercion defense, the escapees had to 
show that to escape and to remain away ‘‘was [their] only reasonable 
alternative.’’?°” By this language, the court acknowledged that the 
existence of alternatives from which to choose does not necessarily 
preclude a claim of coercion. 

The Ninth Circuit has adopted the same ‘‘no reasonable alternative’’ 
requirement for the choice prong as the United States Supreme Court 
has adopted. In United States v. Atencio,?® the defendant was aware 
of a trial date set for drug charges against him, but he failed to appear. 
Atencio claimed that he did not appear because he had fled to Mexico 
in fear of his own life and his family’s welfare after someone told him 
that a contract had been put out on his life. The court held that Atencio 
had not been coerced into not appearing at trial because ‘‘[o]f crucial 
importance in any attempt to raise duress as a defense are the elements 
of immediacy and opportunity to avoid the act.’’26 


Given the great concern which one should attach to a solemn vow 
to appear in court on a given trial date, one must be expected to 
seek alternative means of protection before fleeing the country to 
avoid a perceived danger. Atencio’s failure to contact the police, 
the court, or even his attorney about the threats against his life 
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underlines the inapplicability of a defense of duress .... 


A review of these contract and criminal coercion cases reveals that 
coercion involves a proposal that threatens unreasonable consequences 
and requires the recipient to choose from alternatives none of which 
furthers the recipient’s own interests. The threatened consequences are 
unreasonable if they are illegal or result in substantial injury to the 
recipient. The threat in Lynch was coercive because the options from 
which Lynch had to choose were to help the murderers kill or to be 
killed himself. In Abbot, the defendant may have been coerced, but 
policy urged against allowing someone who actually committed a 
murder to be freed. The threat of ‘‘your money or your life’’ does not 
subject the recipient to illegal conduct, but nevertheless is coercive 
because both choices are against the recipient’s interest. But in Atencio, 
the defendant was not coerced, because to seek police protection from 
a murderer is a choice that did not require Atencio to perform an illegal 
act and did not threaten his interests. 

For coercion to be found in Tarkanian or Miller II, then, a court 
must find both a wrongful proposal and a lack of a reasonable choice. 
In Tarkanian, the NCAA proposed that UNLV suspend Tarkanian or 
face added sanctions. This would be coercive only if the proposal to 
suspend Tarkanian is illegal independently, and if UNLV had no 
reasonable alternative, including a judicial remedy, to accepting the 
proposal. In Miller II, the NCAA perceived the State of Nevada as 
proposing that the NCAA follow a set of statutory procedures in con- 
ducting its infractions proceedings everywhere. This would be coercive 
if the perception was accurate, if the Nevada legislature illegally ex- 
ercised its lawmaking authority in enacting the due process statute, 
and if the NCAA had no reasonable alternative, including a judicial 
remedy, to following the statute outside of Nevada. The next part of 
this essay applies the proposal-choice test to determine whether coer- 
cion occurred in Tarkanian and Miller II. 


IV. APPLICATION AND CRITIQUE OF THE PROPOSAL-CHOICE TEST 


A. Tarkanian: The NCAA Offered UNLV ‘‘Unpalatable’’ Choices 


In Tarkanian, the NCAA’s proposal to UNLV was either ‘‘suspend 
Tarkanian and suffer only two years of sanctions including preclusion 
from NCAA post-season tournaments and preclusion from television 
appearances, or risk additional sanctions.’’?”! UNLV’s decision to sus- 
pended Tarkanian was made as a state actor. The Court found, ‘In 
performing their official functions, the executives of UNLV unquestion- 
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ably act under color of state law.?”? Also, a tenured professor has a 
property right in his professorship,?”* and Tarkanian was a tenured 
professor.?* So, because UNLV found no wrongdoing by Tarkanian,?” 
suspending him violated Tarkanian’s due process rights. Therefore, the 
NCAA’s proposal to UNLV was wrongful for requesting UNLV to engage 
in conduct that unconstitutionally deprived Tarkanian of his property 
interest in his continued employment. 

UNLV’s choices in response to the NCAA’s proposal were (1) to 
suspend Tarkanian, (2) to retain Tarkanian, or (3) to withdraw from 
the NCAA. If UNLV had selected option (1) and suspended Tarkanian 
(as it actually attempted to do), Tarkanian would have sued for civil 
rights violation (as he actually did). Between Tarkanian and UNLV 
alone, a finding of due process violation would have been unavoidable. 
Given that finding, a court would have been sure to grant Tarkanian 
an injunction requiring UNLV to reinstate him. Then, because UNLV 
would not have successfully removed Tarkanian from UNLV’s inter- 
collegiate athletics program, the NCAA would have imposed additional 
sanctions against UNLV.?”° Selecting option (2), retaining Tarkanian 
outright, would have resulted in the same sanctions by the NCAA. 
Choice (3) would ‘‘thwart’’ UNLV’s goal of remaining a basketball 
powerhouse.?”” 

When the United States Supreme Court reviewed the case, it did not 
address whether UNLV’s choices were reasonable, just whether they 
were palatable.?”* In Bailey, the case involving the three jail escapees, 
the Court defined a reasonable choice as one that allowed the claimant 
to avoid both the illegal act and the threatened harm.?”° In Tarkanian, 
choice (1) would have violated the Due Process Clause (illegality), 
choice (2) would have subjected UNLV to additional sanctions (the 
threatened harm), and choice (3) would have required UNLV to forgo 
an institutional objective. By deciding that the NCAA had not coerced 
UNLV into suspending Tarkanian, the Court implied that forgoing 
UNLV’s objective of remaining a basketball powerhouse was a reason- 
able choice. 
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B. Miller II: The NCAA Limited Its Own Choices 


In Miller II, the Ninth Circuit did not identify the NCAA’s choices, 
perhaps implying that the NCAA had no choices. The federal court of 
appeals struck down the Nevada due process statute on the grounds 
that it would have coerced the NCAA into abandoning its objective of 
evenhanded application of enforcement procedures.”® The proposal in 
Miller II was for the NCAA to comply with Nevada’s due process statute 
when dealing with Nevada institutions, employees, student-athletes or 
boosters, or be subjected to civil suit by the State of Nevada. 

This proposal could be said to be illegal independently as a violation 
of the Commerce Clause only if the statutory requirements were said 
to apply outside of Nevada. Otherwise, the statute is a legitimate 
exercise of the state’s legislative powers. The statute’s requirements 
would apply to the NCAA outside of Nevada only if the NCAA obligates 
itself to conduct infractions proceedings with the same procedures 
everywhere. The proposal is illegal independently, therefore, only if 
the law protects the NCAA’s objectives more than it protects a state’s 
legitimate exercise of its legislative powers. 

The State of Nevada did not cause the NCAA’s ‘‘evenhanded appli- 
cation’’ dilemma. The NCAA had imposed on itself its goal of even- 
handed regulation by including it in its bylaws. This is similar to the 
circumstances in which UNLV found itself in Tarkanian by having 
imposed on itself the goal of remaining a basketball powerhouse and 
then having to consider the choice of withdrawing from the NCAA. 
The State of Nevada, moreover, was exercising a preexisting legal right 
when it enacted the due process statute to protect the state’s schools, 
employees, and student-athletes. The exercise of a legislative right does 
not make the proposal wrongful. 

The NCAA’s choices were (1) to comply with the statute in Nevada 
and elsewhere, (2) to comply with the statute in Nevada only, or (3) 
not to comply with the statute at all. Choice (3) was not a reasonable 
choice because it would have subjected the NCAA to the threatened 
harm of a civil lawsuit. Choice (1) also was not a reasonable choice 
because it would have made the NCAA’s proceedings illegal in states 
with due process statutes different from the Nevada statute. Choice (2) 
would have allowed the NCAA to escape litigation in Nevada and 
elsewhere, but it would have required the NCAA to forgo its objective 
of evenhanded enforcement. 

In finding the due process statute to be coercive, the Ninth Circuit 
stated, ‘‘The statute would force the NCAA to regulate the integrity of 
its product in every state according to Nevada’s procedural rules,’’?* 
because ‘‘in order for the NCAA to accomplish its goals, the ‘enforce- 
ment procedures must be applied even-handedly and uniformly on a 
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national basis.’’’?*? This finding differs from Tarkanian because Tar- 
kanian implied that UNLV’s withdrawal from the NCAA was a reason- 
able choice, even though such withdrawal would thwart UNLV’s self- 
imposed goal of prominence in intercollegiate basketball. In contrast, 
in Miller II, the appellate court did not require the NCAA to thwart its 
self-imposed goal of administering its procedures the same in every 
state. 


C. UNLV was Coerced, but the NCAA was Not 


Should a choice that requires forgoing an institutional objective be 
held to be reasonable? On policy grounds, the answer should be: 
sometimes ‘‘yes’’ and sometimes ‘‘no.’’ The more essential an objective 
is to the underlying character of an institution, the more the answer 
should lean toward ‘‘no,’’ because altering an institutional objective 
can alter the underlying character of the institution. In Miller II, the 
court said that applying different procedures to enforcement proceed- 
ings in different states would destroy the ‘‘integrity’’ of the NCAA’s 
product of intercollegiate athletics.2* In Tarkanian, however, UNLV’s 
withdrawing from the NCAA, and consequently, thwarting its objective 
of remaining a basketball powerhouse, would have eliminated a source 
of revenue and visibility for UNLV. The diminished visibility would 
have been detrimental to the school’s recruiting ability for basketball 
and non-basketball athletes, as well as to its recruiting ability for non- 
athlete students. The quality of UNLV’s basketball program, obviously, 
would have diminished, and that could have had a negative effect on 
the general student body. Altering an objective that changes the re- 
cruiting practice of UNLV and substantially diminishes the quality of 
a high-visibility athletic program significantly affects the underlying 
character of the institution. 

Given a significant impact on the underlying character of an affected 
institution, an alternative that would subvert a party’s character-defin- 
ing objectives should not be held to be reasonable. An alternative that 
would result in the rejection of such an objective is not a reasonable 
choice. Thus, when all other choices also are unreasonable, a wrongful 
proposal that requires its recipient to forgo one of its character-defining 
objectives is coercive. 

Given that forgoing a character-defining objective is not a reasonable 
choice, UNLV was coerced by the NCAA in Tarkanian. The three 
choices available to UNLV would have subjected UNLV either to ille- 
gality or to otherwise substantial injury. If UNLV suspended Tarkanian, 
it would have violated the Fourteenth Amendment. If UNLV retained 
Tarkanian, it would have suffered additional NCAA sanctions. If UNLV 
withdrew from the NCAA, UNLV would have rejected its objective of 
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prominence in college basketball. In contrast, in Miller II, although the 
choices among which the NCAA was required to choose seemed coer- 
cive, the proposal the State of Nevada made was not wrongful, and 
therefore, was not coercive. 


D. In Tarkanian, the NCAA Engaged in State Action 


The current understanding of state action is embodied in the three 
1982 cases: Lugar, Rendell-Baker, and Blum.?** Lugar requires that a 
private party act under a right or privilege created by the state, and 
that the actor fairly be characterized as a state actor before a court can 
find state action. The Court found state action in Lugar not only because 
the creditor proceeded pursuant to state statute, but also because he 
relied on a sheriff to attach and levy the debtor’s property. In contrast, 
the Court in Tarkanian found that the NCAA had not acted under color 
of Nevada law because ‘‘[t]he vast majority of [NCAA member institu- 
tions] were located in states other than Nevada .. .,’’®° and because 
the NCAA is an ‘‘organization that is independent of any particular 
state.’’?°*° Furthermore, the Court observed, ‘‘UNLV delegated no power 
ta the NCAA to take specific action against any university employee. 
The commitment by UNLV to adhere to NCAA enforcement procedures 
was enforceable only by sanctions that the NCAA might impose on 
UNLV itself.’’297 

- Under coercion by the NCAA, UNLV had no reasonable choice except 
to suspend Tarkanian. Thus, the NCAA substituted its decision for that 
of UNLV. Having agreed to the terms of the NCAA membership agree- 
ment,?8® UNLV gave the NCAA the ability to coerce UNLV. That grant 
of power should have been construed by the Court as meeting the first 
prong of Lugar. By exercising this coercive power, the NCAA effected 
a state employment decision, a function traditionally exclusively re- 
served to the state. In doing so, the NCAA fairly could be characterized 
as a state actor, thus meeting the second prong of Lugar. 

In Lugar, furthermore, the creditor misused a state procedure involv- 
ing a state agent to deprive the debtor of his property rights. By 
threatening illegality or additional sanctions, thus coercing UNLV to 
suspend Tarkanian, the NCAA wrongfully used its economic and con- 
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tractual power to entice UNLV, a state agent, into depriving Tarkanian 
of his property right in state employment. 

In Blum, the Court held that New York nursing homes were not state 
actors. Although the homes were regulated heavily and were subsidized 
by the state, their operation was not ordered by the state. The Court 
required a showing that the state coerced or otherwise significantly 
encouraged the conduct so that the decision must be deemed in law to 
be one of the state.2*° Conversely, in Tarkanian, the NCAA (a private 
party) had coerced UNLV (a state agency), so that in suspending 
Tarkanian, UNLV was not implementing the state agency’s own deci- 
sion, but rather, that of the NCAA, even though the Court acknowledged 
that UNLV and the NCAA actually acted as adversaries throughout the 
investigation process.2°° When a state agency enters into a relationship 
with a private party so that the latter is in a position to coerce the 
former into implementing a decision other than its own, the state has 
provided such encouragement that the private party should be construed 
to be a state actor under Blum. NCAA membership is such a relation- 
ship. When implemented by the state, a private decision injures no 
less than had it truly been a decision of the state. 

In Rendell-Baker, the Court held that because private employment 
decisions are not exclusively a state function, a private school did not 
act as a state actor when it fired its counselor. The Court held that if 
the conduct at issue was not reserved to the state exclusively, state 
regulation and subsidization would not be enough to impute state action 
to a private party. Tarkanian can be distinguished from Rendell-Baker. 
First, Tarkanian was a tenured professor employed by a state school, 
whereas Rendell-Baker involved an employee of a private school. UNLV’s 
contract with the NCAA gave UNLV a more direct involvement with 
the NCAA than would mere funding and regulation. By contracting 
with the NCAA, UNLV allowed the NCAA to regulate UNLV’s conduct 
of its intercollegiate athletics. Moreover, UNLV’s implementation of the 
NCAA’s desire to suspend Tarkanian showed UNLV’s delegation to the 
NCAA of employee decisions, an exclusively public function. 

Analyzed against the requirements of Lugar, Blum, and Rendell- 
Baker, the cases that the Court acknowledges as having changed the 
circuit courts’ holdings on the NCAA-state action question,” the co- 
ercion factor enhanced the NCAA’s relationship with UNLV such that 
it made the NCAA a state actor in Tarkanian. 


E. In Miller II, the Nevada Statute Did Not Violate the Commerce 
Clause 


In Miller II, the Ninth Circuit held that because the ‘‘[s]tatute would 
force the NCAA to regulate the integrity of its product in every state 
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according to Nevada’s procedural rules,’’?*? the statute violated the 
Commerce Clause per se. The Nevada statute applied only to proceed- 
ings against Nevada members of the NCAA. The NCAA could have 
adopted in its bylaws the practice of conducting its enforcement pro- 
ceedings according to the law of the state in which the proceeding was 
to take place. This would not have placed a heavier burden on interstate 
commerce than differences in state laws regulating the lengths of tractor 
trailers allowed on a state’s highways.”** A balancing test should have 
been applied to weigh the state’s interest in protecting state employees’ 
property and liberty interests against the NCAA’s objectives.?% 

In Brown-Forman,?* the Court said that a statute that regulates only 
interstate commerce is invalid per se, but a statute that regulates both 
intra- and interstate commerce is subject to a balancing test. The test 
balances the legitimate interest of the state in enacting the statute at 
issue against the burden the statute places on interstate commerce. In 
Brown-Forman, for example, the Supreme Court found that New York’s 
asserted interest in assuring the lowest possible liquor price to its 
residents was legitimate.?°* However, after balancing that interest against 
the interests protected by the Commerce Clause, the Court held the 
statute unconstitutional.?%” 

Given that due process is an express right granted in the United 
States Constitution,?®* and that state employment is a property interest 


protected by the Fourteenth Amendment,”” relative to the state interest 
at stake in Brown-Forman, Nevada’s interest in protecting public em- 
ployees’ due process rights must be legitimate.*°° The Ninth Circuit 
acknowledged this legitimacy by saying, ‘‘We appreciate Nevada’s 
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interest in assuring that its citizens and institutions will be treated 
fairly.’’3% 

At issue in Brown-Forman was a New York statute that required 
liquor distillers and their agents to affirm that prices charged in New 
York would be no higher than the prices charged in any other state. 
Since twenty other states also had similar statutes,*°? a seller had to 
consider what prices to charge in New York when setting prices in 
other states. Furthermore, sellers could not lower prices in those states 
to a price lower than the New York prices once the price report was 
filed in New York. In holding the statute unconstitutional, the Brown- 
Forman Court stated, ‘‘The mere fact that the effects of [the New York 
statute] are triggered only by sales of liquor within the State of New 
York ... does not validate the law if it regulates the out-of-state 
transactions of distillers who sell in-state.’’° 

The Ninth Circuit believed that the Nevada due process law would 
have a similar interstate effect. ‘“The Statute would force the NCAA to 
regulate the integrity of its product in every state according to Nevada’s 
procedural rules.’’*°** The appellate court agreed with the trial court 
that ‘‘in order for the NCAA to accomplish its goals, the ‘enforcement 
procedures must be applied even-handedly and uniformly on a national 
basis.’’’3°5 

The Miller II court pointed out that three other states had adopted 
due process statutes similar to the Nevada statute.*°%° However, none of 
these statutes apply to the NCAA’s conduct outside of the state of 
enactment. They propose to regulate only infractions hearings involving 
schools within their jurisdictions. The NCAA made no showing that 
Nevada, or any other state, would have asserted an interest in whether 
its rules were used outside of its borders. Any obligation to conduct a 
proceeding outside of Nevada using Nevada rules would have been 
imposed by the NCAA on itself via its self-imposed objectives, not by 
the State of Nevada. 

The Brown-Forman Court noted ‘‘While a State may seek lower prices 
for its consumers, it may not insist that producers or consumers in 
other States surrender whatever competitive advantages they may pos- 
sess.’’°°7 Like the statute at issue in Brown-Forman, the Nevada due 
process statute also sought to protect the due process rights of Nevada 
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citizens and schools. Unlike Brown-Forman, however, the Nevada stat- 
ute did not require its use in proceedings outside of Nevada, and did 
not change the marketability or attractiveness of non-Nevada NCAA 
member institutions to potential student-athletes or employees. There- 
fore, the Nevada statute did not have the express extraterritorial reach 
of the New York statute in Brown-Forman, nor did it affect the effect- 
iveness of UNLV’s interstate competitors. Thus, the Nevada statute is 
wholly different in its effects from the New York statute. 
The Brown-Forman Court found: 


Once a distiller has posted prices in New York, it is not free to 
change its prices elsewhere in the United States during the relevant 
month. Forcing a merchant to seek regulatory approval in one 
State before undertaking a transaction in another directly regulates 
interstate commerce . ... While New York may regulate the sale 
of liquor within its borders, and may seek low prices for its 
residents, it may not project its legislation into [other states] by 
regulating the price to be paid for liquor in those States.°% 


In contrast, the Nevada due process statute did not make reference 
to conduct outside Nevada, as did the New York statute in Brown- 
Forman. The Nevada statute also did not impose a mode of conduct 
upon the NCAA when conducting its activities elsewhere, nor did it 
require the NCAA to ‘‘seek regulatory approval in one State before 
undertaking a transaction in another.’’*° Any compulsion to use uni- 
form procedures among the states was imposed on the NCAA by itself, 
not by legislation of Nevada or any other state. 

The Brown-Forman Court said, ‘‘It is undisputed that once a distiller’s 
posted price is in effect in New York, it must seek the approval of the 
New York State Liquor Authority before it may lower its price for the 
same item in other states.’’**° No analogous requirement was made by 
the Nevada statute. Thus, the Nevada due process statute is distinguish- 
able from the New York affirmation statute. Although both statutes 
sought to regulate conduct within their respective enacting states, the 
New York statute expressly referred to distillers’ conduct in other 
states,>1 but the Nevada statute applied only to enforcement proceed- 
ings involving ‘‘a Nevada institution, employee, student-athlete, or 
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booster.’’*'2 While the New York statute required merchants to tailor 
their conduct outside of New York, the NCAA itself required that it 
change its own conduct outside of Nevada according to the Nevada 
statute. Therefore, the Nevada statute did not violate the Commerce 
Clause. 

The Commerce Clause protects against inconsistent legislation arising 
from the projection of one state regulatory regime into the jurisdiction 
of another state. The Nevada due process statute did not dictate the 
NCAA’s conduct outside of Nevada. Nor did the State of Nevada require 
that the NCAA comply with Nevada’s procedures elsewhere as a con- 
dition of the NCAA’s activities inside Nevada. Moreover, the Nevada 
statute did not render it impossible for the NCAA to operate in other 
states in compliance with the laws of those states or in response to the 
‘“‘market conditions’ of those states. The Nevada statute makes no 
reference whatsoever to the NCAA’s conduct anywhere outside of 
Nevada. 

The Nevada statute would have required the NCAA to change the 
way it conducted its enforcement proceedings in the State of Nevada, 
but nowhere else. Understandably, the NCAA wanted to preserve its 
own objective of even-handed administration of enforcement proce- 
dures. However, the fact that the NCAA’s objectives render compliance 
with the statutes of one or more states difficult does not render any of 
the statutes a violation of the Commerce Clause. 


CONCLUSION: THE HOLDINGS THREATEN MORE THAN 
DUE PROCESS IN INTERCOLLEGIATE ATHLETICS 


Neither the Supreme Court nor the Ninth Circuit gave due analysis 
to the coercion claims in Tarkanian and Miller II. The Tarkanian 
majority summarily dismissed Tarkanian’s coercion claim in one sen- 
tence near the end of the opinion.*** The Miller II court concluded that 
the Nevada statute ‘‘regulates [NCAA infractions proceedings] in inter- 
state commerce beyond Nevada’s state boundaries’’*** without either 
addressing the reasonableness of the NCAA’s choices or weighing 
Nevada’s interest against that of the NCAA. This failure to analyze fully 
the coercion claims resulted in holdings that gave the NCAA enormous 
power over member institutions and their employees. Tarkanian held 
that the NCAA, as a private association, owed no responsibility to 
provide due process to a state employee. Miller II held that a state 
cannot protect its citizens’ due process rights through legislation when 
one of its citizens is subjected to an NCAA infractions proceeding, 
because such legislation violated the Commerce Clause. 

The holdings of these two cases may be applied to other arenas in 
which public institutions are subject to regulation by private organi- 
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zations. Public and private law schools depend on accreditation by the 
private American Bar Association (ABA), and public and private hos- 
pitals depend on accreditation by the private American Hospital As- 
sociation (AHA). To the extent that Tarkanian and Miller II are applicable 
to these relationships, coercion exerted by the ABA could force public 
law schools to deprive teachers and administrators of legally protected 
property rights, and coercion exerted by the AHA could force public 
hospitals to deprive their doctors, nurses, or other employees of their 
rights. 

More generally, the federal courts seem to have given the message 
that other public and private institutions may organize as private 
associations to regulate their fields without concern for the constitu- 
tional rights of the members’ employees. To avoid this type of situation, 
the courts should have heeded the warning of the Fifth Circuit in 
Parish: ‘‘[I]t would be strange doctrine indeed to hold that the states 
could avoid the restrictions placed upon them by the Constitution by 
banding together to form or support a ‘private’ organization to which 
they have relinquished some portion of their power... .’’** 


BETry CHANG* 





315. Parish, 506 F.2d at 1033. 
* J.D. Notre Dame Law School, 1995. 











DuE PROCESS IN THE ACCREDITATION 
CONTEXT: A REPLY 


MARK L. PELESH* 


INTRODUCTION 


In Due Process in the Accreditation Context, Michael Prairie and Lori 
Chamberlain argue that greater procedural and substantive rights should 
be afforded to institutions of higher education before their accreditation 
may be denied or withdrawn.'! They contend that it is ‘‘inescapable’’ 
that accrediting agencies are quasi-governmental bodies that should be 
subject to the constraints of constitutional due process. According to 
Mr. Prairie and Ms. Chamberlain, these constraints require that accred- 
iting agencies respect certain rights based on procedural and substantive 
due process, including the right to be fully informed of the nature of 
the ‘‘charges’’ and the evidence supporting the ‘‘charges’’ that may 
lead to denial or loss of accreditation, the right to confront and cross- 
examine witnesses, the right to a hearing with ‘‘appropriate formali- 
ties,’’ and the right to effective assistance of counsel.? The authors also 
suggest that the procedural content of the due process for which they 
argue may be supplied from Commission on Recognition of Postsecon- 
dary Accreditation (CORPA) requirements, the common law, the Higher 
Education Act (HEA), regulations promulgated by the Department of 
Education for the recognition of accrediting agencies and the State 
Postsecondary Review Entities (SPREs), and perhaps other sources as a 
consequence of the ‘‘flexibility’’ of due process delimited by the Su- 
preme Court.* As for the substantive dimension of due process, the 
authors urge more exacting examination of accrediting standards and 
of potential bias in accrediting decisions.° 

It is unsurprising that such a constitutional due process argument 
would be advanced. Litigants challenging adverse accreditation deci- 





* B.A., Stanford University, 1975; J.D., Yale Law School, 1978; Partner, Cohn and 
Marks, Washington, D.C. Mr. Pelesh specializes in education law and litigation. He is 
counsel to the Commission on Recognition of Postsecondary Accreditation (CORPA) and 
several institutional and specialized accrediting agencies. He also served as a negotiator 
for an institutional accrediting agency in the Department of Education’s negotiated 
rulemaking to implement the Higher Education Amendments of 1992. 

1. Michael W. Prairie & Lori A. Chamberlain, Due Process in the Accreditation 
Context, 21 J.C. & U.L. 61 (1994). 

2. Id. at 108. 

3. Id. 

4. Id. at 76-85, 98-105. 

5. Id. at 105-07. 





176 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


sions often contend that they had been denied constitutional due 
process.® Moreover, the Higher Education Amendments of 1992 (1992 
Amendments) specified in much greater detail the responsibilities of 
accrediting agencies, the states, and the Department of Education in 
controlling access to the federal student financial assistance programs.’ 
As regards accrediting agencies, the statute now explicitly states that, 
in order to be recognized by the Secretary of Education, an accrediting 
agency must apply procedures that ‘‘comply with due process.’’* Clearly, 
the 1992 Amendments add to the store of arguments that institutions 
may make in support of the notion that accrediting agencies are obliged 
to follow more extensive constitutionally mandated procedures before 
denying or withdrawing accreditation. 

Yet, such arguments still do not succeed. A review of the relevant 
case law, a careful reading of the 1992 Amendments and implementing 
regulations, and an analysis of the arguments made in Due Process in 
the Accreditation Context compel the conclusion that constitutional due 
process requirements should remain inapplicable to accrediting agen- 
cies. This reply first reviews the recent trend of Supreme Court deci- 
sions on due process along with other cases in which the applicability 
of constitutional due process requirements to the accreditation process 
has. been considered, and concludes that the case law overwhelmingly 
is against the position for which Mr. Prairie and Ms. Chamberlain 
contend. The reply next examines the 1992 Amendments and finds that 
the implementing regulations construe the statute in a manner that 
preserves the private, non-governmental role of accrediting agencies 
notwithstanding the statutory reference to ‘‘due process.’’ The reply 
then considers other arguments offered by the authors and determines 
them to be overstated at best. The reply concludes that Due Process in 
the Accreditation Context advocates unwarranted, unnécessary, and 
deleterious procedural innovations in the accreditation process. 


I. INAPPLICABILITY OF DUE PROCESS REQUIREMENTS 


A. State Action Decisions 


As the authors of Due Provess in the Accreditation Context recognize, 
the applicability of constitutional due process requirements to the 
accreditation process depends upon whether it can be deemed state 
action. It is axiomatic that the due process guarantees of the Fifth and 
Fourteenth Amendments to the Constitution do not reach private con- 
duct no matter how wrongful it may be.® For due process obligations 





6. See infra text accompanying notes 29-40. 

7. Pub. L. No. 102-325, 106 Stat. 448 (codified at 20 U.S.C.A. §§ 1099a-c (West 
Supp. 1995)). 

8. 20 U.S.C.A. § 1099b(a)(6) (West Supp. 1995). 

9. See Shelley v. Kraemer, 334 U.S. 1, 13, 68 S. Ct. 836, 842 (1948); Jackson v. 
Metropolitan Edison Co., 419 U.S. 345, 350, 95 S. Ct. 449, 453 (1974). 





1995] DUE PROCESS IN ACCREDITATION REPLY 177 


to apply, the conduct in question either must be governmental in nature 
or must be fairly attributable to government.*® Reviewing the courts’ 
decisions on whether accreditation is state action, the authors find the 
judicial pronouncements ‘‘contradictory and inconclusive’ and regard 
the decisions as leaving the state action question ‘‘open.’’™ In fact, the 
authorities are clear and definite: accreditation is not state action, and 
constitutional due process does not apply to accreditation decision 
making. The clear trend in the Supreme Court’s recent decisions is 
against expansive application of the due process clause. Furthermore, 
the courts consistently have held against treating accreditation as state 
action. 


1. Supreme Court Decisions 


Although the Supreme Court’s jurisprudence on the due process 
clause is extensive, a useful starting point for purposes of the issue 
raised in Due Process in the Accreditation Context is the Court’s 
decisions in 1982 in Rendell-Baker v. Kohn and Blum v. Yaretsky.’? In 
these cases, the Court carefully limited the circumstances in which the 
actions of a private party could be deemed those of the government. 
As stated by the Court in Yaretsky, state action may be found only if 
there is a sufficiently close nexus between the state and the private 
party, and the state has exercised coercive power or provided such 
significant encouragement that the actions of the private party must be 
deemed those of the state.1* The requisite connection may be found 
only when the state is responsible for the private party’s conduct or 
the private party is exercising powers that are traditionally the exclusive 
prerogative of the state." 

The stringency of this test was confirmed by the Court’s specific 
holdings in the two cases. In Yaretsky, the Court determined that the 
State of New York could not be held liable under the Fourteenth 
Amendment for the discharge or transfer of patients of private nursing 
homes, and in Rendell-Baker, the Court found that dismissed teachers 
of a privately operated school had failed to state a civil rights claim 
under 42 U.S.C. Section 1983. In reaching these decisions, the Court 
made a number of determinations that make it highly unlikely that it 





10. Id. 

11. Prairie & Chamberlain, supra note 1, at 70, 74. 

12. Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982); Blum v. Yaretsky, 
457 U.S. 991, 102 S. Ct. 2777 (1982). The Court decided a third state action case on the 
same day: Lugar v. Edmondson Oil Co., 457 U.S. 922, 102 S. Ct. 2744 (1982). In Lugar, 
consistent with such previous decisions as Sniadich v. Family Finance Corp., 395 U.S. 
337, 89 S. Ct. 1820 (1969), and Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983 (1972), 
the Court held that a corporate creditor’s use of a state’s attachment processes constituted 
state action. The holding in Lugar has little relevance to whether the accreditation process 
involves state action. 

13. Yaretsky, 457 U.S. at 1004, 102 S. Ct. at 2786. 

14. Id. at 1004-05, 102 S. Ct. at 2786. 





178 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


would countenance a state action claim against an accrediting body on 
the bases cited in Due Process in the Accreditation Context. 

The private parties in both cases received substantial funding from 
the state. Yet, the Court held that the receipt of public funds does not 
make the decisions of private parties those of the state.** Thus, the 
assertion that accrediting agencies are state actors because public insti- 
tutions provide the majority of the funding for accrediting agencies is 
of no consequence even if it were true.’® In addition, extensive regu- 
lation of the private school in Rendell-Baker and the nursing homes in 
Yaretsky in the very areas under challenge was insufficient to find state 
action unless the state actually compelled the decisions to dismiss or 
discharge.’” Adjustment of benefits by the state in response to a private 
decision, state-mandated procedures for the making of the private 
decision, and even the state’s creation of incentives to reach a desired 
public policy result did not result in a state action finding.**® Accord- 
ingly, institutions’ loss of access to the student financial assistance 
programs as a result of an adverse accreditation decision and, as 
explained further below, the more extensive recognition requirements 
for accrediting agencies in the 1992 Amendments and implementing 
regulations do not support the state action conclusion urged in Due 
Process in the Accreditation Context.*® Finally, a private party’s per- 
formance of functions in fulfillment of important public policy goals, 
as embodied in statutes, regulations, and even a state constitution, does 
not render the private activity a public function equivalent to state 
action; the function must be traditionally the exclusive prerogative of 
the state.2° The government has not traditionally, let alone exclusively, 
accredited schools.?1 And, again as explained below, the SPREs are not 
designed to function as accreditors.?? Thus, the effort in Due Process 
in the Accreditation Context to associate accreditation with government 
functions, and particularly with the SPREs, is unfounded.?* 





15. Rendell-Baker, 457 U.S. at 842, 102 S. Ct. at 2771-72; Yaretsky, 457 U.S. at 1011, 
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17. Rendell-Baker, 457 U.S. at 841-42, 102 S. Ct. at 2771-72; Yaretsky, 457 U.S. at 
1006-10, 102 S. Ct. at 2786-89. 
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21. KENNETH E. YOUNG ET AL., UNDERSTANDING ACCREDITATION 22 (1983). 
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If Rendell-Baker and Yaretsky offer little basis for concluding that 
accreditation constitutes state action, the Court’s subsequent state action 
decisions provide still less support for such a conclusion. In San 
Francisco Arts & Athletics, Inc. v. United States Olympic Committee, 
the Court held that the United States Olympic Committee, authorized 
by the Amateur Sports Act to conduct and coordinate amateur sports, 
was not a governmental actor to whom the prohibitions and proscrip- 
tions of the Constitution applied, even though Congress had granted 
its corporate charter, had imposed requirements on its operations, and 
had provided it with grants of funds and exclusive use of Olympic 
words and symbols.?5 Government ‘‘involvement’’ and ‘‘entanglement”’ 
in that case was at least as great as in the accreditation process, but 
state action was not found. Moreover, in National Collegiate Athletic 
Association v. Tarkanian,”* the Court declined to find a standard-setting 
and enforcement association comprised of public and private institu- 
tions of higher education a state actor.2” Among other things, the 
representation of public institutions in the governance and membership 
of the NCAA did not compel a finding of state action. Cases in which 
the Court has found state action since Rendell-Baker and Yaretsky have 
no relevance to accreditation.”® 


2. Accreditation State Action Decisions 


Were this the extent of the relevant case law, one might indulge the 
assertion that it is inconclusive—although scarcely contradictory—on 
the grounds that the Supreme Court has not explicitly addressed whether 
accreditation is state action. However, numerous courts have confronted 
this issue directly, and their resolution of the question has been that 
accreditation is not state action. 

The seminal case is Parsons College v. North Central Association of 
Colleges and Secondary Schools.”° Rejecting a claim of failure to accord 
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constitutional due process, the District Court for the Northern District 
of Illinois noted that the accrediting body was a private association, 
and stated: 


The fact that the acts of the Association in granting or denying 
accreditation may have some effect under governmental programs 
of assistance to students or colleges does not subject it to the 
constitutional limits applicable to government, any more than a 
private employer whose decision to hire or fire may affect the 
employee’s eligibility for governmental unemployment compen- 
sation.*° 


The court in Parsons College thus recognized a critical distinction: the 
relationship of accreditation to government is collateral and not hier- 
archical. That is, however much government elects to rely upon ac- 
creditation decisions and sets the conditions under when it will so 
rely, accrediting agencies exist and make accreditation decisions for 
their own reasons and irrespective of the command of government. 
Under these circumstances, accreditation cannot be deemed state action. 

That essential distinction has been affirmed and elaborated by a 
variety of federal courts. In Transport Careers, Inc. v. National Home 
Study Council, the District Court for the Northern District of Indiana, 
relying on Parsons College, stated that accreditation traditionally has 
been the function of private entities rather than of the government.** 
Citing Rendell-Baker and Yaretsky, the district court also held that the 
recognition regulations for accrediting agencies and accreditation’s status 
as a prerequisite for eligibility for federal financial assistance failed to 
give rise to a conclusion that accreditation is state action.* 

Also relying upon Rendell-Baker and Yaretsky, the Third Circuit, the 
Eighth Circuit, and other federal courts have reached similar conclu- 
sions.** As the district court in Peoria School of Business commented 
about a due process claim asserted against an accrediting agency: 
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the state action issue. 
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Like the association in Parsons College, ACCET is a private cor- 
poration acting independently from the government. That its de- 
cision may deprive Peoria students of governmental financial 
assistance is insufficient in itself to subject ACCET’s actions to 
the rigors of the Fifth Amendment .... Moreover, that the pro- 
cedures and criteria used by ACCET in its accreditation determi- 
nations are specified and limited by the Department of Education 
regulations for nationally recognized accrediting agencies, is like- 
wise insufficient to attribute ACCET’s actions to the federal gov- 
ernment .... Peoria has not cited, and we have not found, any 
persuasive authority to conclude that ACCET’s accreditation func- 
tion constitutes state action for purposes of the Fifth Amendment.* 


Accordingly, the courts have decided that Rendell-Baker and Yaretsky 
compel the conclusion that Parsons College anticipated—that constitu- 
tional due process requirements do not apply to accreditation decision 
making. 

In seeking to support their claim that the courts have not resolved 
whether accreditation constitutes state action, Mr. Prairie and Ms. 
Chamberlain rely principally upon the decision of the Court of Appeals 
for the District of Columbia Circuit in Marjorie Webster Junior College 
v. Middle States Association of Colleges and Secondary Schools, and 
the opinion of the District Court of Maryland in St. Agnes Hospital of 
the City of Baltimore, Inc. v. Riddick.** These decisions, however, 
provide scant support for the notion that accreditation is state action. 
To begin with, it is important to recall that the Court of Appeals for 
the D.C. Circuit reversed the district court’s decision enjoining the 
denial of accreditation in Marjorie Webster.*° Of even greater impor- 
tance, the court of appeals only assumed, but did not decide, that the 
accrediting activities in question were state action.*” Decided well before 
Rendell-Baker and Yaretsky, Marjorie Webster has been rejected by 
every court that has considered whether accreditation is state action, 
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including a court in the D.C. Circuit.** Marjorie Webster, therefore, is 
of little or no precedential value to the state action issue. 

Likewise, St. Agnes Hospital cannot sustain the contention that the 
courts have left the state action question open. While the court at one 
point in that case did deny a motion to dismiss in part on the grounds 
that the connection between accreditation and state licensing was suf- 
ficient to find state action, the court later questioned its own conclusion 
in light of the Supreme Court’s decision in Tarkanian and did not 
resolve the issue.*®° The Third Circuit further diminished whatever 
precedential value the case may have had when it held that the same 
accrediting group’s decision to withdraw accreditation from a hospital 
was not state action, notwithstanding the state’s reliance upon the 
accreditation for licensing purposes.*° 

In sum, the case law overwhelmingly supports the conclusion that 
constitutional due process requirements are inapplicable to accrediting 
agencies because the accreditation process is not state action. The 
Supreme Court clearly pointed in this direction in its decisions in 1982 
and thereafter. Other federal courts have applied the test for state action 
to accreditation and have held that it does not meet the conditions for 
such a finding. Without more, there is little doubt that accreditation is 
not state action and that constitutional due process guarantees do not 
apply. 


B. 1992 Amendments 


1. Accrediting Agency Recognition 


The authors of Due Process in the Accreditation Context are on more 
plausible ground in arguing that the 1992 Amendments have involved 
the government more deeply in accreditation.*: Clearly, as a conse- 
quence of the 1992 Amendments, the HEA now specifies in much 
greater detail the conditions that an accrediting body must meet in 
order to be recognized by the Secretary of Education.‘ In its initial 
efforts to develop regulations to implement these new statutory provi- 
sions, the Department of Education may well have intended to ‘‘gov- 
ernmentalize’’ the accreditation process.*? Moreover, the 1992 
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at 523; Medical Inst. of Minn., 817 F.2d at 1313; Transport Careers, Inc., 646 F. Supp. 
at 1478 n.3. 

39. St. Agnes Hospital, 748 F. Supp. at 326. 

40. McKeesport Hospital, 24 F.3d at 523-26. 

41. Prairie & Chamberlain, supra note 1, at 65-69. 

42. Compare Higher Education Act of 1965, Pub. L. No. 89-329, 79 Stat. 1269 with 
Higher Education Amendments of 1992, Pub. L. No. 102-325, 106 Stat. 641. 
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Amendments introduced a new and unquestionably state actor into the 
control of access to the student financial assistance programs—the 
SPREs.** No court has yet considered the effect of the 1992 Amendments 
and implementing regulations on a claim that constitutional due process 
requirements apply to the accreditation process, although one court of 
appeals has implied that they do not.* 

Analysis of the 1992 Amendments and implementing regulations 
nonetheless yields the conclusion that accreditation remains a private 
function and that, while important to government programs, it is 
collateral to their operation. The 1992 Amendments establish that in 
order to be recognized, accrediting agencies must meet requirements 
concerning their structure, standards, and operating procedures. The 
principal structural requirement is that institutional accreditors—the 
regional and national accrediting agencies—must be ‘‘separate and 
independent’’ from related trade associations.** In regard to accrediting 
standards, the 1992 Amendments specify twelve areas that must be 
assessed. While many of these areas commonly are addressed in ac- 
crediting standards, others are new. These include program length, 
tuition and fees, completion and placement rates, default rates, and 
compliance with Title IV of the HEA.” Finally, the 1992 Amendments 
establish a number of operational and procedural requirements. Among 
other things, accrediting agencies must demonstrate that they perform 
regular site visits. In the case of institutions that provide vocational 
education and training, these visits must be unannounced at least once 
during their period of accreditation.** Recognized accrediting agencies 
also have significant new disclosure obligations: they must notify the 
Secretary and the states within thirty days of adverse actions.*® Perhaps 
most significantly for purposes of the state action analysis, an agency 
must apply procedures that ‘‘comply with due process’’ in order to be 
recognized.*° These procedures include ‘‘adequate specification of re- 
quirements and deficiencies,’’ ‘‘notice of an opportunity for a hearing,’’ 
a ‘‘right to appeal any adverse action,’’ and a ‘‘right to representation 
by counsel.’’** Civil actions challenging accreditation decisions must 
be brought in federal district court.* 

In some respects, the regulations promulgated to implement these 
provisions further tied recognized accrediting agencies to the concerns 
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of government. In announcing the adoption of the final regulations, the 
Secretary noted that the standards of the Department of Education, the 
states, and the accrediting agencies could address the same aspects of 
a school’s operation, and stated that accrediting agencies and states 
generally should not impose any standard that is weaker than a com- 
parable Title IV standard.** The Secretary also stated that he ‘‘expects’’ 
accrediting agencies to accept data from institutions in formats already 
required by the Department or the states.5* The final regulations them- 
selves require accrediting agencies to provide information to the Sec- 
retary to assist in ‘‘resolving problems’’ both with institutions’ 
participation in Title IV programs and with issues of ‘‘fraud and 
‘“‘abuse.’’>> The regulations and accompanying commentary emphasize 
‘“‘accountability’’—if accrediting agencies fail to adopt rigorous stan- 
dards and fail to enforce them diligently by withdrawing accreditation, 
the Secretary will act to remove recognition.* 

Yet, the 1992 Amendments and implementing regulations still do not 
push the activities of accrediting agencies into the ambit of state action 
as spelled out by the Court in Rendell-Baker and Yaretsky. As those 
decisions make clear, extensive regulation—even that which imposes 
both procedural requirements for taking the actions at issue and pen- 
alties for failure to act—is not enough to find state action.®’ The 
admittedly more extensive federal regulation of accrediting agencies, 
therefore, also does not suffice to find state action. As Rendell-Baker 
and Yaretsky teach, the critical point is the locus of responsibility for 
decision making, whether it be firing school employees, transferring 
nursing home patients to lower levels of care, or withdrawing accred- 
itation.** 

Like the school’s decision to fire personnel and the physicians’ 
decisions to transfer patients, an accrediting agency’s decision to with- 
draw accreditation remains its own under the 1992 Amendments and 
the implementing regulations. This is confirmed by the final recognition 
regulations. Although the proposed regulations had elaborated greatly 
upon the statutory topics that accrediting standards must address, and 
even could be said to have supplied the standards’ content and the 





53. Secretary’s Procedures and Criteria for Recognition of Accrediting Agencies, 59 
Fed. Reg. 22,250, 22,251 (1994). 

54. Id. 

55. 34 C.F.R. § 602.4(e), (f) (1994). 

56. Id. §§ 602.14, 602.26(c); Secretary’s Procedures and Criteria for Recognition of 
Accrediting Agencies, 59 Fed. Reg. 22,250, 22,263 (1994). 

57. Rendell-Baker, 457 U.S. at 841-42, 102 S. Ct. at 2771-72 (regulation requiring 
new vocational counselors to be approved by state committee); Yaretsky, 457 U.S. at 
1006-10, 102 S. Ct. at 2786-89 (regulations establishing forms for assessing necessary 
level of patient care, requiring patients to be transferred to appropriate level of care, and 
imposing penalties for failure to transfer). 

58. Yaretsky, 457 U.S. at 1004, 102 S. Ct. at 2786 (‘‘constitutional standards are 
invoked only when it can be said that the State is responsible for the specific conduct 
of which plaintiff complains’’). 


e 
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action to be taken, the final regulations left to the accrediting agencies 
the development of specific standards against which to assess these 
areas.°° The commentary accompanying the final regulations also stressed 
that the roles of the Department, the states, and the accrediting agencies 
in the Program Integrity Triad were different even though they might 
evaluate some of the same areas; in the Secretary’s view, these roles 
were ‘‘complementary,’’ with accrediting agencies focusing on the 
quality of education and training—their traditional function.*° The de- 
cision whether standards of educational quality have been met remains 
the responsibility of accrediting agencies and not the government. 

Thus, the basic construct of accrediting agencies’ responsibilities in 
regard to the student financial assistance programs is unchanged. They 
were, and are, private organizations whose purpose is to assess edu- 
cational quality. Their decisions in that regard have a collateral effect 
upon eligibility for participation in government aid programs. While 
the terms and conditions specifying when the government will rely 
upon their decisions have been articulated in greater detail in statute 
and regulation, accrediting agencies do not perform a government 
function, and the government does not control their operation. The 
essential insight and holding of Parsons College remains valid. 

What then of the seeming ‘‘smoking gun’’—the express requirement 
in the 1992 Amendments to apply ‘‘due process’’? Here, too, the final 


regulations interpret the statute in a manner that preserves the non- 
governmental nature of accreditation. Rather than treating ‘‘due proc- 
ess’’ as a reference to constitutional requirements, the Secretary defines 
it as six specific procedures.®: All of these procedures are employed 
commonly in accreditation processes.* None of these procedures entail 
assembling ‘‘charges,’’ cross-examining witnesses, or holding formal 





59. Compare Notice of Proposed Rulemaking, 59 Fed. Reg. 3578, 3597-98 (1994) with 
Final Regulations, 59 Fed. Reg. 22,251, 22,260 (1994). 
60. Final Regulations, 59 Fed. Reg. at 22,250-51. 
61. The Secretary considers that an accrediting agency’s procedures satisfy due 
process requirements if: 
(1) the agency sets forth in writing its procedures governing its accreditation 
or preaccreditation processes; 
(2) the agency’s procedures afford an institution or program a reasonable period 
of time to comply with agency requests for information and documents; 
(3) the agency notifies the institution or program in writing of any adverse 
accrediting action; 
(4) the agency’s notice details the basis for any adverse accrediting action; 
(5) the agency permits the institution or program the opportunity to appeal 
an adverse accrediting action, and the right to representation by counsel during 
an appeal, except that the agency, at its sole discretion, may limit the appeal 
to a written appeal; and 
(6) the agency notifies the appellant in writing of the result of the appeal and 
the basis for that result. 
34 C.F.R. § 602.28(b) (1994). 
62. See COMMISSION ON RECOGNITION OF POSTSECONDARY ACCREDITATION, THE CORPA 
HANDBOOK II-9 (1994) (Provisions for Recognition B6, B8, B13-14, B18, B20). 
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hearings, as urged in Due Process in the Accreditation Context.® Since 
the Secretary’s construction of the statute is entitled to deference, this 
list of procedural requirements should be treated as exhausting the 
‘‘due process’’ called for in the 1992 Amendments.“ 


2. State Postsecondary Review Program 


One of the more curious aspects of Due Process in the Accreditation 
Context is the characterization and use of the SPREs in support of the 
argument for a robust application of constitutional due process to 
accreditation.®* The authors contend that the SPREs ‘‘essentially perform 
an accreditation function,’’ and cite statutory and regulatory procedural 
requirements for the SPREs as evidence of the inadequacy of accredi- 
tation processes.*° As noted above, the 1992 Amendments did create a 
new State Postsecondary Review Program (SPRP) to be funded by the 
federal government.®’ Under the SPRP, each state designates a SPRE to 
conduct reviews of institutions that meet certain criteria, such as loan 
default rates above minimum thresholds, in order to determine their 
continued eligibility to participate in student financial assistance pro- 
grams.°® The 1992 Amendments specify that the states shall develop 
standards for the review of triggered institutions in fifteen areas. These 
areas overlap in some respects with accrediting standards, but they 
focus more on institutional fraud and abuse as well as consumer 
protection.® Moreover, when an institution is triggered for review, the 
SPRE must contract with ‘‘the appropriate approved accrediting agency 

. or another peer review system’’ to assess the educational quality 
of the institution.” 

The SPRP is irrelevant to whether constitutional due process require- 
ments apply to accreditation decision making. Most fundamentally, the 
SPREs are not accreditors. They are instrumentalities of state govern- 
ments whose role is not to assess educational quality for purposes of 
allowing institutions of higher education access to the student aid 
programs, but rather, to eliminate from further participation in the 





63. Prairie & Chamberlain, supra note 1, at 98-105. 

64. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
843-44, 104 S. Ct. 2778, 2781-82 (1984); Career College Assoc. v. Riley, No. Civ.A.94- 
1214, 1994 WL 396294, at *4 (D.D.C. July 19, 1994). 

65. Prairie & Chamberlain, supra note 1, at 66-67, 98-105. 

66. Id. 

67. Although start-up funds were provided, Congress currently is considering elimi- 
nating funding for the SPRP. Jim Zook and Colleen Cordes, House Approves Sweeping 
Cutback in Federal Funds for Colleges, CHRoN. HIGHER Epuc., Mar. 24, 1995, at A33. 

68. 20 U.S.C.A. § 1099a(a), 1099a-3(b) (West Supp. 1995). 

69. Id. § 1099a-3(d)(1), (4), (6), (10), (11) (availability of catalogs and other information 
about the institution to students, compliance with health and safety standards, retention 
and accessibility of records in event of closure, actions by owners and shareholders that 
adversely affect eligibility, and complaint procedures). 

70. Id. § 1099a-3(d)(15). 
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programs institutions engaged in fraud and abuse.”: Although accredi- 
tors have expressed concern that the SPREs’ role could grow to include 
an accreditation function, their role currently is limited to control over 
the exit gate to the student financial assistance programs.” In adopting 
final regulations for the SPRP, the Secretary repeated the delimitation 
of the complementary, but different, roles of members of the Program 
Integrity Triad, and stated that the proposed regulations had been 
revised ‘‘to clarify that the purpose of the SPRP is to reduce fraud and 
abuse in the Title IV, HEA programs.’’”* The Secretary also stated that 
revisions had been made to clarify that ‘‘a State’s standards apply only 
to referred institutions and a State may review only referred institutions 
under those standards.’’* As noted above, the areas that a SPRE’s 
review standards are to address center on protecting consumers from 
fraud and abuse, and do not consider educational quality, which is the 
core concern of accreditation.”> Indeed, the unique role of accrediting 
agencies is preserved in the SPRP, as both the statute and the regula- 
tions require the SPRE to contract with accrediting agencies to perform 
an assessment of the educational quality of triggered institutions, thus 
making clear that it is not within the competence of the SPREs to 
engage in accreditation-type activities.” 

The reliance in Due Process in the Accreditation Context on the SPRP 
requirements rests on a false analogy. The SPREs are not accreditors, 
and they do not perform an accreditation function. Designated by the 
states to represent state regulators, and with their review functions 
‘“‘considered to be the action of the State,’’ SPREs unquestionably are 
state governmental actors.”’ Constitutional due process requirements 
clearly apply to their activities. Mr. Prairie and Ms. Chamberlain have 
commendably pointed out important gaps in the procedural protections 
available to institutions in the SPRE review process. However, to argue 
that these requirements also must apply to accrediting agencies because 
the SPREs are ‘‘essentially’’ accreditors is an unwarranted inferential 
leap. 

Thus, the 1992 Amendments and implementing regulations should 
fail to alter the courts’ conclusion that accreditation is not state action. 





71. Id, § 1099a-1(a)(1); State Postsecondary Review Program, 59 Fed. Reg. 22,286, 
22,288 (1994). 

72. Pelesh, supra note 43, at 153-54. Indeed, an early version of the House reauthor- 
ization bill that preceded the 1992 Amendments would have eliminated the role of 
accrediting agencies as gatekeepers and would have substituted expanded state oversight. 
H.R. 3553, 102d Cong., ist Sess. § 497 (1991) (State Postsecondary Approving Agency 
Program). The 1992 Amendments, however, retained reliance upon accreditors as gate- 
keepers and limited the functions of the SPREs. See 20 U.S.C.A. §§ 1099a-b (West Supp. 
1995). 

73. Final Regulations, 59 Fed. Reg. 22,286, 22,287-88 (1994). 

74. Id. 

75. 34 C.F.R. § 667.21 (1994). 

76. 20 U.S.C.A. § 1099a-3(d)(15) (West Supp. 1995); 34 C.F.R. § 667.24 (1994). 

77. 20 U.S.C.A. § 1099a-1(a)(1), (b)(1) (West Supp. 1995). 
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True, accreditation has an important role in the determination of the 
availability of significant government benefits. That role, however, 
remains private and collateral to the performance of actual governmental 
functions. 


II. INADVISABILITY OF DUE PROCESS REQUIREMENTS 


Despite the lack of support for imposing due process requirements 
upon accrediting agencies in either the decisions of the courts or the 
pronouncements of the Congress and Department of Education, are 
institutions of higher education unduly vulnerable to procedural un- 
fairness absent constitutional due process protections? The authors of 
Due Process in the Accreditation Context answer that question in the 
affirmative.”* They suggest that accrediting agencies have not gone far 
enough in insuring impartiality and have been ‘‘insensitive’’ to the 
appearance of impropriety by failing to disqualify commissioners or 
evaluators when their impartiality is in question.” They also assert that 
visiting team reports fail to provide adequate notice of potential viol- 
ations of accrediting standards because some contain only vague and 
conclusory allegations.*° They suggest that there have been circum- 
stances in which an institution’s opportunity to be heard has been 
abridged.** While acknowledging that the courts have upheld broad 
accrediting standards, they are critical of their appropriateness to in- 
stitutions other than traditional liberal arts colleges.** They question 
the independence of appellate bodies appointed by accrediting agencies, 
and state that adverse decisions subject to appeal may be reported to 
the Department of Education, the states, and the public.** 

These concerns largely are unsupported, overstated, or inaccurate. 
Clearly, conflicts of interest must be avoided, and allowing an accred- 
iting agency’s staff to have the final say on challenges to the compo- 
sition of visiting teams on these grounds could be dangerous. There is 
no evidence, however, that conflicts of interest are widespread, and 
the authors cite none.** To give the authors due credit, they do em- 
phasize appropriately the necessity of notice and opportunity to re- 
spond, especially in regard to visiting team reports and other 
communications potentially adverse to the institution. Again, however, 
they provide no basis, other than their own suggestion, that inadequate 





78. See Prairie & Chamberlain, supra note 1, at 98-107. 

79. Id. at 99. 

80. Id. at 100. They also question whether notice is sufficient and procedural safe- 
guards are adequate if a visiting team’s recommendation on accreditation is not com- 
municated to the school or if the school is not made aware of all documents and_,oral 
statements pertaining to the agency’s accreditation decision. Id. at 100-01. 

81. Id. at 101. 

82. Id. at 102, 107. 

83. Id. at 104-05. 

84. See id. at 99. 
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notice and lack of opportunity to respond occur with any frequency.* 
As for the purported deficiencies in accreditation appellate processes, 
first, it is difficult to see who could appoint appellate bodies other than 
the accrediting agency, and second, it simply is incorrect to state that 
adverse decisions subject to appeal must be reported to regulatory 
authorities and to the public.® 

Moreover, constitutional due process protections are unnecessary. As 
the authors of Due Process in the Accreditation Process acknowledge, 
the courts have worked out common law procedural standards for 
accreditation actions.®’ The standards provide all the protections that 
an institution reasonably could expect. It now is well-established that 
accrediting agencies must follow their own procedures, that these 
procedures must allow for impartial and unbiased decision making, 
that agencies must provide effective notice and opportunity to respond, 
and that their decisions must be based on substantial evidence and not 
be arbitrary and capricious. If an accreditation decision were tainted 
by a conflict of interest or bias, reached without affording the institution 
notice and opportunity to respond, or based upon insufficiently clear 
standards, the institution would have all of the ammunition it would 
need to attack the decision in a civil action based upon the common 
law. Resort to constitutional due process requirements ought to add 
little to the institution’s case.* 

Yet, precisely because constitutional due process is a ‘‘flexible con- 
cept,’’ establishing its applicability to the accreditation process would 
break dangerous new ground. The Supreme Court’s current sense of its 
contours appears appropriately limited as it might be applied to ac- 
creditation.* But there could be no certainty that it and the other 
federal courts would not view constitutional due process as significantly 
additive to the procedural rights already recognized by the common 
law. Furthermore, the Court’s views have shifted once and might shift 
yet again toward the more expansive requirements of Goldberg v. 
Kelly.*: Indeed, it is in just that direction that the authors of Due 
Process in the Accreditation Context would take us by demanding the 
specification of ‘‘charges,’’ the confrontation and cross-examination of 





85. See id. at 100-01. 

86. Accrediting agencies are obliged to report only final decisions to deny or withdraw 
accreditation. 34 C.F.R. § 602.29(a) (1994). A final accrediting action is defined as a 
determination that ‘‘is not subject to any further appeal within the agency.”’ Id. § 602.2. 

87. Prairie & Chamberlain, supra note 1, at 76-79. 

88. Wilfred Academy of Hair and Beauty Culture v. Southern Ass’n of Colleges and 
Schs., 957 F.2d 210, 214 (5th Cir. 1992); Medical Inst. of Minn., 817 F.2d at 1314; 
Marlboro Corp. v. Association of Independent Colleges and Schs., Inc., 556 F.2d 78, 82 
(1st Cir. 1977); Peoria Sch. of Business, 805 F. Supp. at 583-84. 

89. See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 545-46, 105 S. Ct. 1487, 
1495-96 (1985) (due process requires only notice and opportunity to respond, either in 
person or in writing, to proposed termination of employment). 

90. See id. 

91. 397 U.S. 254, 266-71, 90 S. Ct. 1011, 1019-22 (1970). 
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witnesses, and hearings with ‘‘the appropriate formalities,’’ whatever 
they may be. 

Those requirements could transform accreditation into something it 
is not. A broadly evaluative peer review process, designed to assess 
educational excellence, would be converted into another form of gov- 
ernment administrative agency litigation. The willingness of educators 
and school administrators to contribute their time to improving the 
performance of institutions of higher education would be undermined 
by the prospect of testifying and cross-examination in formal hearings 
within the accreditation process itself, let alone in subsequent litigation 
in the courts. Such added requirements would present a new and 
significant burden upon accrediting agencies. These private, non-profit 
organizations can ill-afford providing a formal, in-person hearing to 
each institution that seeks to obtain and retain accreditation. The harm 
to accreditation of according constitutional due process rights thus 
would be real. The benefit most likely would be redundant or non- 
existent. No sound reason supports the position advocated in Due 
Process in the Accreditation Context. 


CONCLUSION 


Mr. Prairie and Ms. Chamberlain have provided a useful summary of 
the key procedures employed by the regional accrediting agencies.” 


They also have raised a number of valid cautionary points about 
accreditation decision making. Their prescription for the supposed flaws 
and dangers in the accreditation process, however, is unwarranted in 
law and inadvisable in policy. The application of constitutional due 
process requirements to accreditation should be rejected. 





92. Prairie & Chamberlain, supra note 1, at 64, 86-97. 





UNITED STATES V. BROWN UNIVERSITY 
AND A NEW PROPOSAL TO DISCERN 
WHETHER CERTAIN FINANCIAL AID 

CONSTITUTES ““TRADE OR COMMERCE’’ 


INTRODUCTION 


The centennial celebration of the Sherman Act occurred nearly five 
years ago, and much has changed since the days of robber barons and 
Standard Oil.’ No longer do antitrust investigations involve only huge 
conglomerates trying to achieve monopoly control of a particular mar- 
ket. Rather, today’s antitrust investigations may focus on entitities that 
traditionally have not been seen as part of the commercial world. In 
1991, for example, the Antitrust Division of the Department of Justice 
(DOJ) brought a civil suit against the eight institutions that comprise 
the Ivy League? and against the Massachusetts Institute of Technology 
(MIT) alleging that they violated Section 1 of the Sherman Act. Asking 
only for injunctive relief, the DOJ alleged that these colleges and 
universities* had conspired to restrain trade in violation of Section 1 
of the Sherman Act® by: ‘‘(1) agreeing to award financial aid exclusively 
on the basis of need; (2) agreeing to utilize a common formula to 
calculate need; and (3) collectively setting, with only insignificant 





1. Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 31 S. Ct. 502 (1911). See 
Eleanor Fox & Lawrence Sullivan, The Good and Bad Trust Dichotomy: A Short History 
of a Legal Idea, in 1 THE ANtiTRUsT IMPULSE 77 (Theodore P. Kovaleff ed., 1994), for a 
discussion of the case. Standard Oil was the first and best known of the great trusts. It 
captured the petroleum industry and exercised monopoly power for some years. After 
consolidating horizontally, the trust gained influence vertically, controlling the unrefined 
input resources and the marketing of the finished goods. Many firms came to see Standard 
Oil as the paradigm of good business practice until the government ordered the trust 
disbanded as an unreasonable restraint of trade. Id. 

2. The eight Ivy League institutions are Brown University, Columbia University, 
Cornell University, Dartmouth College, Harvard University, Princeton University, Uni- 
versity of Pennsylvania, and Yale University. United States v. Brown Univ., 805 F. Supp. 
288, 290 (E.D. Pa. 1992) [hereinafter Brown J]. 

3. 15 U.S.C. § 1 (1988). Section 1 of the Sherman Act declares unlawful any 
unreasonable restraint on interstate commerce or trade. 

4. The terms ‘‘colleges,’’ ‘“‘universities,’’ and ‘‘institutions’’ are used interchangeably 
to denote all institutions of higher education. 

5. Section 1 of the Sherman Act provides in pertinent part: 

‘Every contract, combination in the form of trust or otherwise, or conspiracy, 

in restraint of trade or commerce among the several States, or with foreign 

nations, is declared to be illegal.’’ 
15 U.S.C. § 1 (1988). 
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discrepancies, each commonly admitted student’s family contribution 
toward the price of tuition.’’® 

After a trial on the merits, the United States District Court for the 
Eastern District of Pennsylvania permanently enjoined MIT from en- 
gaging in any conduct that could be characterized as ‘‘price-fixing’’ 
the cost of an MIT education.” On appeal the Third Circuit reversed.*® 
At trial and on appeal, MIT argued that its financial aid practices did 
not implicate trade or commerce, but rather, were acts of charity free 
from the constraints of anti-trust law.° Both the District Court and the 
Court of Appeals rejected that argument for reasons that will be ex- 
plained in Parts II and III of this note. 

The Brown case served as a medium in which both static and evolving 
ideas about the current application of the antitrust laws in the university 
setting can be debated and settled. More specifically, Brown resolved 
some of the uncertainty surrounding the practices of fixing tuition and 
distributing financial aid. Both practices constitute commerce for pur- 
poses of the Sherman Act, and therefore, are within the scope of the 
antitrust statute. 

This note reviews the district court’s decision in detail, with partic- 
ular emphasis placed upon its rationale for finding a Section 1 violation. 
This note then summarizes the Third Circuit’s decision in United States 
v. Brown University, and addresses the reasons for the appellate court’s 
disagreement with the district court’s findings and conclusions. Finally, 
this note critiques a new proposal by Mr. William G. Brown and Mr. 
David W. Breneman” to help determine whether the granting of finan- 
cial aid is a ‘‘price discount,’’! which is subject to the antitrust laws 





6. United States v, Brown Univ., 5 F.3d 658, 664 (3d Cir. 1993) [hereinafter Brown 
I]. 

7. Brown I, 805 F. Supp. at 288. Only MIT chose to litigate the government 
allegations in federal court; the eight Ivy League institutions instead entered into a 
contract decree with DOJ which prohibited the universities from collectively setting 
financial aid awards. See infra note 25 for the text of the consent decree. 

8. Brown II, 5 F.3d at 658. 

9. Brown I, 805 F. Supp. at 297. 

10. Mr. William G. Bowen and Mr. David W. Breneman are, respectively, President 
of the Andrew W. Mellon Foundation and Visiting Professor, Graduate School of Edu- 
cation, Harvard University. Previously, they served as presidents of Princeton University 
and Kalamazoo College, respectively, and see the issues associated with student aid from 
these vantage points. Mr. Breneman has just completed a study of liberal arts colleges 
for the Brookings Institution, which will provide empirical findings related to the 
propositions in their article. Mr. Bowen testified for MIT in the recent antitrust litigation. 
William G. Bowen & David W. Breneman, Student Aid: Price Discount or Educational 
Investment?, THE BROOKINGS REv. 29 (Winter 1993). 

11. A practice borrowed from private industry, discounting is used to lower the price 
of tuition through the awarding of financial aid packages. It has been used to offset the 
negative effects of shrinking applicant pools and prohibitive pricing. Some schools are 
finding it difficult to fill the open seats for entering classes and are dependent upon a 
fixed amount of revenue from tuition. Other schools, not bothered by such considerations, 
are competing with each other to enroll more desirable students. But for both, the purpose 
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as a component of the price of a college education, or an ‘‘educational 
investment,’’ which is outside the purview of such scrutiny. 


I. BACKGROUND 


A. History of the Antitrust Issue 


Approximately forty years ago, the eight Ivy League colleges and MIT 
formed the Ivy Overlap Group to determine collectively the amount of 
financial assistance to award to commonly admitted students.’? The 
member schools expressly agreed that they would award financial aid 
solely on the basis of demonstrated need, and thus, agreed to eliminate 
merit-based aid.** The institutions entered into the Overlap Agreement 
with the intention of promoting equality of opportunity in higher 
education.*® 

With finite resources and increasing costs, these college officials 
sought to prevent the wasteful misallocation of limited financia! assis- 
tance funds. They saw the Overlap Agreement as realizing that objective 
in three distinct ways. First, the Agreement obligated Overlap Group 
members to provide each institution with ‘‘[t]he best information avail- 
able for estimating the need of each student.’’** Member schools then 





of financial aid has been obscured. Once a tool to enroll a more socio-economically 
diverse student body, financial aid now is beginning to resemble more closely the 
marketing devices of the airline and automobile industries. Discounting and Its Discon- 
tents: The Cost of Maintaining Enrollment, 26 CHANGE 33, July 1994. 
12. Herschel Grossman, Rebirth of the Ivy Cartel, WALL ST. J., Jan. 26, 1994, at A15. 
13. Id. 
14. The Manual of the Council of Ivy League Presidents describes the Overlap 
Agreement: 
1. Member institutions agree that .. . the purpose of a financial aid program 
. is to provide financial assistance to students who without such aid would 
be unable to attend that institution .... [SJuch aid should not exceed the 
difference between educational expenses and family resources. 
2. Ivy Group institutions follow the common policy that any financial aid 
shall be awarded solely on the basis of demonstrated need. Moreover, in order 
to insure that financial awards to commonly admitted candidates are reasonably 
comparable, all Ivy Group institutions will share financial information concern- 
ing commonly admitted students .... The purpose of the overlap agreement 
is to neutralize the effect of financial aid so that a student may choose among 
Ivy Group institutions for non-financial reasons. 

a. Family contributions shall be compared and adjusted if necessary so 
that, as a general rule, families will be asked to pay approximately the same 
regardless of the Ivy Group institution they choose to attend... . 

x*ke 

c. [I]vy Group financial aid directors shall meet . . . to agree on the basic 
principles of a financial needs analysis system. In particular they shall agree 
on a common system for measuring parental ability to pay .... 

Brown II, 5 F.3d at 662 n.2 (quoting The Manual of the Council of Ivy League Presidents). 
15. Id. at 664. 
16. Mark D. Selwyn, Note, Higher Education Under Fire: The New Target of Antitrust, 
26 CoLum. J.L. & Soc. Pross. 117, 126 (1992). 
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could improve the accuracy of need calculations. Second, Overlap 
schools feared that a bidding war involving the disbursement of finan- 
cial aid, waged upon commonly admitted students, would exhaust their 
resources. Third, college officials also recognized the likelihood of 
awarding aid in excess of an individual’s need in such a competitive 
environment.’” 

In order to keep aid packages similar, participating universities agreed 
to share financial information concerning commonly admitted candi- 
dates, and jointly to develop and apply a uniform need-based formula, 
the Overlap Methodology,’ for assessing family contributions. Although 
each institution applied the same methodology, small discrepancies 
inevitably occurred. Therefore, Overlap institutions agreed to meet each 
April to set the requisite family contributions for each commonly 
admitted student.’® 

In addition to the more efficient allocation of financial aid, the Ivy 
Overlap Agreement had another purpose and effect. It allowed member 
institutions to budget a smaller amount of money for assistance packages 
than otherwise would have been determined by market forces.”° At 
some select colleges, aid packages were used to help recruit the best 
students that money could buy. The Overlap Agreement was imple- 
mented, at least in part, to reduce the growing practice of tuition 
reduction, or price-cutting, in the education ‘‘industry.”’ 

In a competitive market for commonly admitted students, merit-based 


aid would be the weapon of choice in a bidding war among colleges. 





17. Id. 

18. The family contribution component of the financial aid formula is relevant because 
students and families must use their combined assets to pay for the cost of education. 
The amount of assistance is a function of the difference between the family contribution 
and the price of tuition. 

The district court opinion engaged in a lengthy discussion of methods of calculating 
student financial aid, primarily comparing the Congressional Methodology with the 
Overlap Methodology. The Congressional Methodology ‘‘is the needs analysis method- 
ology required by the Higher Education Amendments of 1986 for the awarding of 
federally-funded or federally-guaranteed financial aid.’’ Brown I, 805 F. Supp. at 291 
(citing 20 U.S.C. § 1087nn-vv). The aim of the Congressional Methodology is to ensure 
that ‘‘similarly situated students are treated the same regardless of which institution, or 
aid officer within that institution, reviews their applications, and that students with less 
financial need do not receive more aid than those students with more financial need.’’ 
Id. 

The Overlap Methodology was similar to the Congressional Methodology in that it 
strived to treat similarly situated students the same. However, the Overlap Methodology 
departed from the Congressional Methodology in several respects. Id. at 293-94. Most 
notably, the Overlap Methodology was less generous in its need computations. Conse- 
quently, entering students paid between $1,000 to $2,000 more to attend an Overlap 
institution than they would have paid had the Ivy institutions used the Congressional 
Methodology to determine need and aid. Memorandum from Office of Public Affairs of 
the U.S. Department of Justice (Dec. 20, 1993). 

19. Brown II, 5 F.3d at 663. 

20. Grossman, supra note 12, at A15. 
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With institutions stopping at nearly nothing to lure and attract the best 
and brightest, however, the most desirable students could command 
aid disbursements far exceeding their individual needs. Assuming a 
fixed amount of available aid dollars, such practices would result in 
correspondingly less financial aid for the other admitted, but neverthe- 
less needy, students. To enroll this latter group of students, the colleges 
would have to allot more funds to financial aid. But through either an 
artificial price ceiling or price setting by fixing the amount of aid 
granted to commonly admitted students, the excesses brought about 
through ‘‘bidding’’ could be eliminated. In fact, once the Agreement 
was in place, member institutions all could offer aid packages to a 
prospective student without the anxiety of losing a commonly admitted 
student to a higher bidder. 

Through Overlap, member colleges could acquire a greater segment 
of the ‘‘cream of the crop’’ than they could have acquired in a com- 
petitive environment, and at a cheaper price. Institutions such as 
Harvard, Yale, and Princeton, for example, the richest of the Ivy 
colleges, thus could continue to devote a smaller fraction of their gross 
revenue to financial aid.2 Consequently, by means of the Overlap 
Agreement the Overlap colleges had insulated themselves effectively 
from the market forces surrounding the ‘‘buying of students.”’ 


B. Procedural Issues 


In 1991, after a two-year investigation of the Overlap Group’s prac- 
tices, the Antitrust Division of the DOJ filed a civil suit against the 
Overlap members for violating Section 1 of the Sherman Act.”? Section 
1 is concerned primarily with horizontal restraints among competitors, 
that is, collaboration among competing firms in the same industry.” 
The DOJ charged the eight Ivy League institutions and MIT with 
colluding to fix tuition prices in violation of Section 1.7* Upon the 
filing of the complaint, all eight of the Ivy League institutions entered 
into a consent decree prohibiting their further collective participation 
in setting financial aid.25 Only MIT chose to litigate the government 
allegations in federal court. 





21. Id. 

22. 15 U.S.C. § 1 (1988). 

23. Id. 

24. Bowen & Breneman, supra note 10, at 29. 

25. The consent decree enjoins the schools from: 
entering into, being a party to, maintaining or participating in—directly or 
indirectly, on a case-by-case or otherwise—any combination or conspiracy which 
has the effect, or the tendency to affect, the determinations of the price, or any 
adjustment thereof, expected to be paid, or any adjustment thereof, expected 
to be paid by, or on behalf of, a prospective student, whether identified as 
tuition, family contribution, financial aid awards, or some other component of 
the cost of providing the student’s education by the institutions to which the 
student has been admitted. 

Brown II, 5 F.3d at 665. 
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Il. THe District Court OPINION 


The district court found that the Overlap Group’s conduct constituted 
‘“‘trade or commerce’’ for purposes of Section 1 of the Sherman Act. In 
doing so, the district court characterized the Agreement as ‘‘[s]etting a 
selective discount off the price of educational services.’’?° The court 
vehemently rebuffed MIT’s assertions that financial aid constituted pure 
charity, and thus, was outside the scope of the antitrust laws. Instead, 
Judge Bechtle of the district court found that the Overlap Agreement 
plainly constituted horizontal price fixing, conduct that the Sherman 
Act was enacted to prohibit.?’ 

Certain agreements among competing firms in the same industry are 
considered ‘‘horizontal restraints.’’ Commonly, these agreements op- 
erate to raise or fix prices through a reduction of supply, a creation of 
price floors, or a restraint of selling territory. Section 1 of the Sherman 
Act was promulgated in light of concerns over these types of business 
collaborations, which, more often than not, raise the prices consumers 
pay for goods or services. The language of Section 1 condemns ‘‘every 
contract, combination ... or conspiracy in restraint of trade.’’® A 
literal reading of the broad language of Section 1 would find all 
interstate business agreements unlawful, because every agreement in 
some sense restricts trade or commerce through the assignment of rights 
and obligations. Although an early Supreme Court decision did take 
this language literally,” the Court later adopted the position that only 
those agreements that restrain trade unreasonably were unlawful.*° 

Case law as established by the Supreme Court in Standard Oil and 
its progeny has set out three standards to determine whether an agree- 
ment unreasonably restrains trade or commerce under Section 1: (1) 
the ‘‘rule of reason’’ test; (2) the ‘‘illegal per se’’ test; and (3) the 
intermediate or ‘‘quick look’’ test. The district court evaluated the 
applicability of each of these tests to the facts of Brown. 

Under the ‘‘rule of reason’’ test, the court determines on a case-by- 
case basis the reasonableness of any particular combination or agree- 
ment among competitors. In this approach, the court weighs ‘‘all of 
the circumstances of a case in deciding whether a restrictive practice 
should be prohibited as imposing an unreasonable restraint on com- 
petition.’’** The court’s inquiry in this analysis is limited strictly to 





26. Brown II, 5 F.3d at 664. 

27. Brown I, 805 F. Supp. at 297. 

28. 15 U.S.C. § 1 (1988). 

29. United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 17 S. Ct. 540 (1897). 

30. Standard Oil, 221 U.S. 1, 31 S. Ct. 502 (1911). 

31. Brown II, 5 F.3d at 668 (quoting Continental T.V., Inc. v. GTE Sylvania, Inc., 
433 U.S. 36, 49, 97 S. Ct. 2549, 2557 (1977)). The inquiry is as stated in Chicago Board 
of Trade: 

The true test of legality is whether the restraint imposed is such as merely 
regulates and perhaps thereby promotes competition or whether it is such as 
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whether the challenged conduct promotes or suppresses competition. 
The rule of reason does not permit a broad inquiry that would allow 
balancing anticompetitive effects against social welfare justifications 
such as a more socio-economically diverse student body. 

The ‘‘rule of reason’’ analysis places the initial burden upon the 
plaintiff to show that an agreement produces adverse, anti-competitive 
effects within the relevant market.*? Anticompetitive effects may man- 
ifest themselves in any number and combination of ways, such as 
through a reduction of supply, an increase in price, or a deterioration 
of quality. But since isolating market effects is difficult, proof of market 
power, or the ability to raise prices above those that would prevail in 
a competitive market, often is used as a surrogate for these factors.** 

Once the plaintiff has met this burden, the burden shifts to the 
defendant to show that the conduct promotes a pro-competitive objec- 
tive.** If the defendant succeeds in this showing, the plaintiff’s only 
remaining recourse is to demonstrate that the defendant’s practice was 
not reasonably necessary to achieve the stated objective.* 

Not all Section 1 challenges require such an elaborate line of inquiry. 
Certain types of business agreements among competitors almost always 
have the effect of substantially restraining trade such that the agreement 
will be held unreasonable as a matter of law, or “‘illegal per se.’’°* A 
class of conduct is brought under the per se rule only after the judicial 
system has had sufficient experience with the particular type of conduct 
so that courts can predict with confidence that the conduct is almost 
always anticompetitive and almost never socially beneficial.*” Therefore, 
when faced with such ‘‘plainly anticompetitive’’ activity, and for con- 





may suppress or even destroy competition. To determine that question the court 
must ordinarily consider the facts peculiar to the business to which the restraint 
is applied; its condition before and after the restraint was imposed; the nature 
of the restraint and its effect, actual or probable. The history of the restraint, 
the evil believed to exist, the reason for adopting the particular remedy, the 
purpose or end sought to be attained, are all relevant facts. 

Chicago Bd. of Trade v. United States, 246 U.S. 231, 238, 38 S. Ct. 242, 244 (1918). 

32. The relevant market is composed of the relevant product and geographic markets. 
The relevant product market consists of the universe of similar goods and substitutes 
that the consumer may purchase. The relevant geographic market is the locality in which 
competitors and potential competitors operate. 

33. Brown II, 5 F.3d at 668. 

34. See generally Broadcast Music, Inc. v. Columbia Broadcasting Sys., Inc., 441 
U.S. 1, 8-9, 99 S. Ct. 1551, 1556-57 (1979); Northwest Wholesale Stationers, Inc. v. 
Pacific Stationery & Printing Co., 472 U.S. 284, 289, 105 S. Ct. 2613, 2617 (1985). 

35. Id. 

36. See National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 692, 98 
S. Ct. 1355, 1365 (1958). See also Arizona v. Maricopa County Medical Soc’y, 457 U.S. 
332, 243, 102 S. Ct. 2466, 2472 (1982); Northern-Pacific Ry. Co. v. United States, 356 
U.S. 1, 5, 78 S. Ct. 514, 518 (1958)(‘‘There are certain agreements or practices which 
because of their pernicious effect on competition and lack of any redeeming virtue are 
conclusively presumed to be unreasonable.’’). 

37. Maricopa, 457 U.S. at 344, 102 S. Ct. at 2473. 
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siderations of judicial efficiency, the court may dispense with the 
elaborate and expensive fact-finding inquiry that accompanies the rule 
of reason test. 

With the two prior inquiries so dissimilar, an intermediate standard 
sometimes is applied by the courts to evaluate questionable activities. 
The ‘‘quick look,’’ or abbreviated rule of reason analysis, is adminis- 
tered by the courts when per se condemnation is inappropriate, but an 
elaborate inquiry is unnecessary to demonstrate the anticompetitive 
character of the agreement.** With the anticompetitive harm presumed, 
the initial burden falls upon the defendant to show some pro-compet- 
itive justification for the restraint. Upon successfully presenting such 
an argument, the judicial inquiry is taken out of the ‘‘quick look,’’ and 
a full-blown ‘‘rule of reason’’ test becomes necessary. Absent such 
justifications, however, the presumption of harm prevails and ‘‘the 
court condemns the practice without ado.’’* 

In Brown I, the district court determined that the Overlap Agreement 
clearly was anticompetitive because it eliminated price competition 
among the Overlap institutions for outstanding students.*° Because of 
courts’ long experience and familiarity with horizontal price fixing, 
such agreements traditionally have been condemned under the per se 
rule.*1 However, due to the educational mission of the alleged conspir- 
ators and the generally opaque nature of the antitrust laws in the non- 
profit context,*? the district court refused to condemn summarily the 
horizontal price fixing agreement as a per se violation.* 

Preferring to use the abbreviated rule of reason test, Judge Bechtle 
took only a ‘‘quick look’’ to determine if MIT could proffer any plausible 
procompetitive affirmative defenses that justified the manipulation of 
market forces through the Overlap Agreement. MIT asserted that by 
removing financial barriers for accepted students who otherwise could 
not attend an Overlap institution, consumer choice was enhanced for 
these individuals because the rationing mechanism of price was sus- 
pended. Moreover, MIT asserted that by enrolling a more socio-eco- 
nomically diverse and gifted student body, the quality of the educational 
experience, or service, was increased for all.* 





38. Brown II, 5 F.3d at 669. 

39. Id. (quoting Chicago Professional Sports Ltd. Partnership v. National Basketball 
Ass’n, 961 F.2d 667, 674 (7th Cir.), cert. denied, 113 S. Ct. 409 (1992)). 

40. Id. at 670. 

41. As the Supreme Court stated in United States v. Socony-Vacuum Oil Co., 310 
U.S. 150, 223, 60 S. Ct. 811, 844 (1940), ‘‘Any combination formed for the purpose and 
with the effect of raising, depressing, fixing, pegging, or stabilizing the price of a 
commodity in interstate or foreign commerce is illegal per se under the act.”’ 

42. See generally National Collegiate Athletic Ass’n v. Board of Regents of the Univ. 
of Okla., 468 U.S. 85, 104 S. Ct. 2948 (1984) (price and output restraint by the NCAA 
was analyzed under the rule of reason); Goldfarb v. Virginia State Bar, 421 U.S. 773, 95 
S. Ct. 2004 (1975) (Supreme Court recognized that different antitrust considerations might 
apply to professionals in certain circumstances). 

43. Brown I, 805 F. Supp. at 297. 

44. Id. at 304. 
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The district court adjudged these two defenses to be merely ‘‘social 
welfare’’ justifications. Absent a congressional exemption, such non- 
economic considerations are not sufficient to support the suppression 
of competition by horizontal market participants.** Therefore, the dis- 
trict court entered judgment in favor of the United States in the form 
of a permanent injunction against MIT, enjoining the institution from 
participating in any conduct that would have a tendency to affect the 
price of its educational services. 


Ill. THE Court OF APPEALS OPINION 


While none of the Overlap institutions incurred any direct monetary 
losses from either the consent decree or the permanent injunction, the 
schools no doubt feared the possibility of antitrust class action suits by 
former students and the possibility of being forced to pay treble dam- 
ages.*”7 Consequently, in 1993 MIT appealed the order of the district 
court to the Third Circuit Court of Appeals.** 


A. Did the Overlap Agreement Implicate Trade or Commerce? 


Section 1 of the Sherman Act makes certain conduct illegal; it does 
not make particular entities or structures unlawful. Accordingly, the 
appellate court’s initial inquiry considered whether colleges are impli- 
cated within the language of Section 1 of the Sherman Act through 
their disbursing of financial assistance awards. 

The appellate court first established that the applicability of the 
federal antitrust laws to nonprofit organizations is beyond dispute. In 
National Collegiate Athletic Association v. Board of Regents of the 
University of Oklahoma,* the Supreme Court declared, ‘“There is no 
doubt that the sweeping language of [S]ection 1 applies to nonprofit 
entities.’’°° The Constitution has empowered Congress to legislate in 
areas that ‘‘affect’’ commerce; thus, the scope of the antitrust laws is 
co-extensive with, and as broad as, the Commerce Clause. With the 
wide variety of contemporary university functions and activities, it is 
easily conceivable that a college could incur antitrust liability. Routine 
and common activities such as the accrediting process,*' athletics,*? 





45. Id. at 307. 

46. Id. at 288. 

47. To facilitate private enforcement of antitrust laws, coupled with the fact that some 
antitrust suits involve monetary harm to the consumer, the antitrust laws award triple 
the actual damages to successful plaintiffs. 15 U.S.C. § 15(a) (1988). 

48. Brown II, 5 F.3d 658 (3rd Cir. 1993). 

49. 468 U.S. 85, 104 S. Ct. 2948 (1984) [hereinafter NCAA]. 

50. Id. at 100 n.22, 104 S. Ct. at 2960 n.22. 

51. In Marjorie Webster Junior College, Inc. v. Middle States Ass’n of Colleges and 
Secondary Schs., Inc., 400 U.S. 965, 91 S. Ct. 367 (1970), the plaintiff challenged the 
association’s refusal to accredit it as being a restraint of trade. However, the court of 





200 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 1 


information exchange, proprietary functions, tuition setting, and finan- 
cial aid all contribute to a fertile landscape for antitrust litigation. 

The Sherman Act applies to nonprofit organizations, such as colleges 
and universities, for the simple reason that the absence of a profit 
motive does not necessarily imply that a business entity will act in the 
best interests of the consumer.** And yet, antitrust analysis largely is 
premised upon price theory, which assumes that an economic entity 
will operate with the primary purpose of maximizing its profits. 
Consequently, the Supreme Court has shown a reluctance to extend the 
traditional antitrust rules to activities that are outside of the conven- 
tional business context, such as professional associations and academic 
institutions.** Antitrust analysis is a science premised upon economic 
models and theory, and the Supreme Court has recognized that eco- 
nomic predictions do not apply to every situation. While a class 
exemption does not exist for nonprofit organizations, such organizations 
may be immune from the antitrust laws when they perform acts that 
are the antithesis of a commercial activity.*° In such instances, their 
conduct will be deemed outside the scope of Section 1 scrutiny. 

Because the antitrust laws apply to institutions of higher learning, 
the appellate court’s characterization of the financial aid process in 
Brown II would dictate the course of the litigation. If the appellate 
court concluded that financial aid constituted a discount off the price 
of tuition, then the antitrust laws would apply because discounts are a 
component of price. If the appellate court concluded that financial aid 
constituted a charitable gift, then the antitrust laws would not apply 
because acts of charity constitute neither trade nor commerce. 

MIT argued that the granting of financial assistance was akin to the 
giving of charity, and not part of the commercial process. In support 
of the proposition that financial aid is a form of charity, MIT pointed 
to higher education’s voluntary aid programs and tuition pricing poli- 
cies. Colleges and universities are not required by law to assist or 
subsidize the cost of higher education to enrolled or admitted students. 





appeals found no Sherman Act violation because there was no antitrust injury, not 
because Section 1 did not apply to the conduct of accreditation. 

52. In NCAA, the National Collegiate Athletic Association (NCAA) devised a plan to 
limit the total number of televised intercollegiate football games in order to reduce its 
adverse effect upon game attendance. Finding such conduct to violate Section 1, the 
Supreme Court declared, ‘‘There is no doubt that the sweeping language of [S]ection 
one applies to nonprofit entities ... .’’ 468 U.S. at 100 n.22, 104 S. Ct. at 2960 n.22. 

53. But see Thao P. Matlock, The Overlap Group: A Study of Nonprofit Competition, 
23 J.L. & Epuc. 523 (1994), in which the author argues that focusing on the competitive 
market ideals of efficiency and consumer welfare is inappropriate in the nonprofit context. 

54. Brown II, 5 F.3d at 665. 

55. Id. at 672. 

56. Id. at 670. See also Goldfarb, 421 U.S. 773, 95 S. Ct. 2004 (1975) (Supreme Court 


counseled against applying traditional antitrust rules outside of the conventional business 
contexts). 
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Also, major universities set tuition levels well below the actual cost of 
providing educational services.*’ 

MIT made two arguments concerning this pricing to support its 
assertions that financial aid is charity. First, because a competitive firm 
would not set the price of its services below the cost of providing those 
services, MIT argued that its practice was not a commercial activity. 
Second, needy students at MIT who received diminished financial 
awards still received an overall benefit from the school’s pricing policy. 
Hence, MIT asserted that its conduct caused no antitrust harm.* 

The court of appeals was not persuaded by MIT’s contentions. The 
fact that MIT priced its services significantly below its marginal cost 
for providing such services® is not ‘‘[p]robative of the commercial or 
noncommercial nature of the methodology utilized to determine finan- 
cial aid packages.’’®° Similarly, the fact that MIT is not required to 
grant financial assistance does not, in itself, evidence a noncommercial 
activity. The appellate court surmised that the practice of discounting 
the price of education for the underprivileged, even in the presence of 
altruistic motives on the part of the defendant, cannot be charity when 
certain tangible benefits accrue to the institution in conducting such 
activities.* 

MIT competes with the Ivy League colleges for the most outstanding 
and gifted students. MIT’s reputation and prestige has been enhanced 
considerably through the overrepresentation in enrollments of such 
students. With the diminution of this high caliber in the undergraduate 
ranks, MIT’s prestige surely would suffer. Therefore, the appellate court 
found that MIT reaped tangible benefits by suppressing the competitive 
market for the buying of students. Whether by purpose or by coinci- 
dence, the structure of the Overlap Agreement allowed schools such as 
MIT to acquire a greater proportion of gifted students without the 
commensurate practice of bidding, through agreeing with the other 
member institutions to lower the cost of attending any single institution. 
In sum, MIT acquired certain ‘‘institutional advantages’’ at a bargain 





57. Brown II, 5 F.3d at 666. 

58. Id. 

59. See generally United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 S. Ct. 
811 (1940). In Socony-Vacuum, the Supreme Court deemed unlawful an agreement among 
competitors to buy surplus gasoline off the market to prevent sudden declines in price, 
without any inquiry into the commercial reasonableness of the practice. Similarly, MIT’s 
conduct of setting its tuition price below market cost might be unlawful even if the 
practice is commercially unreasonable. 

60. Brown II, 5 F.3d at 666. 

61. Id. Equally unpersuasive, MIT argued that it easily could fill an entering class 
with students able to pay. The appellate court noted that the Supreme Court has 
recognized, ‘‘Nonprofit organizations derive significant benefit from increased prestige 
and influence’’ that result from special abilities such as MIT’s ‘‘ability to attract a greater 
portion of the ‘cream of the crop.’’’ Id. (citing American Soc’y of Mechanical Eng’rs, 
Inc. v. Hydrolevel Corp., 456 U.S. 556, 576, 102 S. Ct. 1935, 1948 (1982)). 
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rate; thus, the practice was as much self-serving as it was altruistic. 

In concluding that financial aid, as a component of the process of 
setting tuition price, constituted commerce, the appellate court looked 
to Catalano, Inc. v. Target Sales, Inc.® In Catalano, the defendants 
were a group of wholesalers in a particular geographic market who 
distributed liquor. The defendants agreed to eliminate short-term credit 
to beer retailers and demand cash payments. While the wholesalers did 
not actually agree to fix the price of the liquor, they did collude to fix 
a component that ultimately helped determine price, customer credit. 
The Supreme Court struck down the agreement as a per se violation of 
Section 1, declaring that any agreement that tampers with any aspect 
of the price setting process violates the Sherman Act, regardless of the 
reasonableness of the restraint. 

Analogous to the rationale in Catalano, the Third Circuit in Brown 
II found that financial aid was a component of the process of setting 
tuition price.*“* The court reasoned that when an admitted student 
receives a financial aid award of, for example, $10,000, the student 
still must pay the balance in remaining tuition and expenses. Also, the 
student is not at liberty to use the $10,000 award to enroll in another 
college. The financial assistance is available only with the student’s 
enrollment and payment of the remaining balance in tuition, fees, and 
room and board. ‘‘The amount of financial aid not only impacts, but 


directly determines the amount that a needy student must pay to receive 
an education at MIT. The financial aid therefore is part of the com- 
mercial process of setting tuition.’’® 


B. The Overlap Agreement is a Restraint of Trade 


Having determined that the practice of financial aid constituted ‘‘trade 
or commerce’’ within the meaning of Section 1, the appellate court 
next considered whether such conduct was an unreasonable restraint 
on commerce, and hence, a violation of the Sherman Act. In determin- 
ing whether the restraint violated Section 1 of the Sherman Act, the 
court initially used the ‘‘quick look,’’ or abbreviated rule of reason, 
analysis. 

Horizontal restraints traditionally are condemned as per se violations 
without any consideration as to the reasonableness of the restraints, 
procompetitive or otherwise. However, the Supreme Court has recog- 
nized that the conduct of non-profit firms may be motivated by non- 
economic goals such as the public good, which therefore move their 





62. Id. at 667. 

63. 446 U.S. 643, 100 S. Ct. 1925 (1980). 

64. While the Supreme Court has recognized that non-profit institutions’ behavior at 
times may be diametrically opposed to the commercial process, the charging of tuition 
for services is not one of them. As such, college tuition and fees are within the scope 
of the Sherman Act. Brown II, 5 F.3d at 665-66. 

65. Id. at 666. 
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conduct away from the profit maximization model. When the intent of 
a non-profit entity is to further the social good by restraining compe- 
tition, it is ‘‘proper to entertain and weigh’’ considerations of procom- 
petitive justifications.© 

For example, in Goldfarb v. Virginia State Bar,*®’ the local bar asso- 
ciation for Fairfax County constructed a price floor for legal services 
by establishing a minimum fee schedule. The bar association contended 
that this pricing schedule would ensure high-quality legal services 
because it eliminated under-charging for services, which the bar asso- 
ciation believed ultimately would lead to poorer services. While the 
Supreme Court concluded that the minimum fee practice transgressed 
Section 1, it went on to caution: 


The fact that a restraint operates upon a profession as distinguished 
from a business is, of course, relevant in determining whether 
that particular restraint violates the Sherman Act. It would be 
unrealistic to view the practice of professions as interchangeable 
with other business activities, and automatically to apply to the 
professions antitrust concepts which originated in other areas. The 
public service aspect and other features of the professions, may 
require that a particular practice, which could properly be viewed 
as a violation of the Sherman Act in another context, be treated 
differently .* 


Based on this language, the Brown II appellate court reasoned that 
per se condemnation had no place in sanctioning the Overlap Group’s 
financial aid policies. MIT’s intent in distributing financial aid was to 
assure that educational access was not an exclusive privilege of the 
affluent and advantaged. While this motive was not sufficient to take 
the Overlap Agreement outside the realm of antitrust scrutiny, it was 
sufficient to frustrate the application of the ‘‘illegal per se’’ standard. 


C. The Quick Look and the Rule of Reason 


With the anticompetitive harm of horizontal restraints generally known, 
MIT shouldered the initial burden, under the quick look analysis, of 
disproving the presumption of an anticompetitive effect by showing a 
procompetitive justification for its financial aid practice. MIT argued 
that the agreement, which efficiently allocated financial aid monies, 
improved the quality of the educational programs at the Overlap insti- 
tutions. MIT’s argument was based on two distinguishable components: 
diversity and consumer choice. 





66. Id. at 672 (citing Broadcast Music, 441 U.S. at 19-20, 99 S. Ct. at 1562; Chicago 
Board of Trade, 246 U.S. at 238, 38 S. Ct. at 244; Maricopa, 457 U.S. at 349, 102 S. Ct. 
at 2475). 

67. 421 U.S. 773, 95 S. Ct. 2004 (1975). 

68. Goldfarb, 421 U.S. at 788 n.17, 95 S. Ct. at 2014 n.17. 
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First, MIT argued, the socio-economic diversification of the student 
body at the member schools enhanced the overall quality of the edu- 
cational services, which caused a corresponding increase in consumer 
appeal. The Supreme Court in Regents of the University of California 
v. Bakke® recognized, ‘‘The atmosphere of ‘speculation, experiment 
and creation’—so essential to the quality of higher education—is widely 
believed to be promoted by a diverse student body.’’”° The Brown court 
quoted this language in agreeing with MIT that diversity would enhance 
the quality of an MIT education.” 

Second, MIT argued that by removing the financial barriers to needy 
students who otherwise could not afford to attend a member institution, 
consumer choice was enhanced for those students now able to enroll. 
In NCAA, the Supreme Court recognized consumer choice as a tradi- 
tional objective of the antitrust laws and as a facilitator of competition. 
‘(T]he NCAA plays a vital role in enabling college football to preserve 
its character .... In performing this role, its actions widen consumer 
choice—not only the choices available to sports fans but also those 
available to athletes—and hence can be viewed as procompetitive.’’”? 

The Third Circuit accepted both components of MIT’s argument as 
persuasive, and reversed the district court’s decision. Judge Cowen of 
the Third Circuit also recognized that the Ivy Overlap’s objectives 
paralleled Congressional objectives to promote equality in, and access 
to, higher education. He said: 


Federal financial aid policy aims to ensure that similarly situated 

students are treated the same regardless of which institution, or 
aid officer within that institution, reviews their applications, and 
that students with less financial need do not receive more aid 
than those students with more financial need.” 


Thus, the appellate court recognized that the ‘‘anticompetitive’’ conduct 
of the Overlap Agreement had some legitimate social welfare justifica- 
tions. : 

The Third Circuit reversed and remanded the case to the district 
court for further proceedings consistent with its opinion.”* Immediately 





69. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

70. Id. at 312, 98 S. Ct. at 2760. 

71. Brown II, 5 F.3d at 674. 

72. 468 U.S. at 102, 104 S. Ct. at 2961. 

73. Brown I, 805 F. Supp. at 291. 

74. But see Julie Seitz, Comment, Consideration of Noneconomic Procompetitive 
Justifications in the MIT Antitrust Case, 44 Emory L.J. 395 (1995), in which the author 
argues that the appellate court’s decision to remand for further consideration of social 
welfare justifications was inappropriate, given courts’ historical focus on economic 
competitive effects in antitrust analysis. See also Michael Petronio, Comment, Eliminating 
the Social Cost of Higher Education: The Third Circuit Allows Social Welfare Benefits 
to Justify Horizontal Restraints of Trade in United States v. Brown University, 83 Gro. 
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following reversal, however, the DOJ and MIT entered into negotiations 
for settlement. Finally, in late December of 1993, under strong political 
pressure from the Clinton Administration,”> the DOJ acquiesced and 
withdrew its complaint against MIT. 


IV. A SECOND LOOK AT FINANCIAL AID 


While MIT successfully defended against the government’s aver- 
ments, it did so by arguing in the alternative. The fact that its procom- 
petitive defenses allowed MIT to escape liability under the Sherman 
Act pales in comparison to the overall result of the Brown II court’s 
holding; viz., that antitrust laws do apply to the university practice of 
distributing financial aid. However, critics of the Brown decision con- 
tend, as did MIT, that the Sherman Act has no place governing awards 
of financial aid, because such aid should be considered a gift, not 
competitive conduct or price-fixing. William G. Bowen and David W. 
Breneman, for example, offer one such model; it would treat financial 
aid at institutions like MIT and the Ivy League colleges as beyond the 
realm of antitrust scrutiny.” This part of the note explores their pro- 
posal, and challenges their conclusions. 


A. The Bowen and Breneman Proposal 


In their recent paper, Bowen and Breneman attempt to clarify much 
of the perceived confusion surrounding the characterization of financial 
aid as a price discount or as an institutional investment. Instead of 
characterizing aid programs in static terms, the authors insist upon the 
unique and complex considerations motivating an individual college’s 
granting of student aid. Their inquiry emphasizes the function of the 
aid; and therefore, an institution’s program may be characterized as a 
discount, an educational investment or ‘“‘gift,’’ or both, depending on 
its usage at the particular institution. Bowen and Breneman’s test for 
determining whether an institution’s financial aid practice is a discount, 
and hence trade, is a function of ‘‘[t]he ability of the college in question 
to attract enough students to fill its entering class without offering any 
price discounts (if it were to choose to do so).’’”” 

In their work, Bowen and Breneman use two examples to illustrate 
their argument. Some private colleges have difficulty enrolling a suf- 
ficient number of students to fill an entering class with academically 
qualified applicants who also are willing to pay the full price of the 
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education. In an effort to fill the classes, these colleges have embraced 
the practice of discounting price via the use of scholarships and finan- 
cial aid.” Because of these colleges’ high fixed costs due to annual 
capital and operating expenses, this practice of discounting to fill seats 
is financially advantageous as long as the ‘‘net revenue’’ contributed 
by this group of students exceeds the marginal cost”? of enrolling them. 
Financial aid in this sense is not unlike price discounts in the airline 
industry, which also are saddled with high fixed costs. 

Other private institutions, such as MIT and those similarly situated, 
represent the antithesis of the former group of colleges. They are 
extremely selective and easily could meet enrollment targets without 
offering any university financial aid to qualified applicants. Not only 
do institutions such as MIT maintain tuition levels below the market- 
clearing level,®° they also put significant amounts of their own resources 
towards financial aid to allow gifted and less affluent students to enroll. 
The function of financial aid for institutions such as MIT is to attract 
a more diverse student body and to ensure that the most qualified 
students are not turned away by financial impediments.*? Bowen and 
Breneman analogize the decision of schools such as MIT to spend 
resources on financial aid as akin to decisions to invest in libraries, 
faculty positions, scientific equipment, and other worthwhile activities. 
They reason that because student aid for such institutions is discre- 
tionary, such aid constitutes an educational investment.*? These insti- 
tutions have chosen on their own to curtail financial gain ‘‘[t]o achieve 
what they perceive to be their educational objectives.’’® 

From their consideration of these two extreme examples, Bowen and 
Breneman draw two radically different conclusions. In the former ex- 
ample, Bowen and Breneman argue, colleges disburse financial aid to 
increase the size of the entering class, and therefore, to increase revenue 
from more tuition. In the latter example, colleges provide aid to affect 
not the size, but rather, the composition of the class; their tuition 
revenue is unaffected by the aid policy. Bowen and Breneman assert 
that agreements similar to the Overlap Agreement might violate Section 
1 of the Sherman Act in the former case, but not in the latter case. 

Thus, the Bowen and Breneman test to distinguish a price discount 
from an educational investment asks whether ‘‘providing student aid 
increase[s] or decrease[s] the net resources available to the college to 
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spend on other purposes?’’** Student aid functions as a discount when 
it is needed to enroll a sufficient number of students to meet a financial 
goal. It increases net resources from tuition revenue that otherwise 
would have been lost from vacancies in the entering class. On the other 
hand, for schools that easily can meet enrollment targets without 
student aid, income from tuition is a fixed amount, regardless of the 
use of financial aid. For such colleges and universities, they reason, 
financial aid policies are revenue neutral, and thus, their aid policies 
should not implicate commerce.* 


B. A Critique of The Proposal 


While Bowen and Breneman have contributed to the debate regarding 
the proper characterization of certain financial aid, their recent proposal 
is unlikely to supplant the current applications of antitrust analysis. 
While per se condemnation of the activities of non-profit entities has 
fallen into disfavor since Goldfarb, Brown II suggests that courts still 
are likely to find that college and university financial aid programs fall 
within the scope of the Sherman Act, as they constitute trade or 
commerce.® This is not to suggest that the Bowen and Breneman 
argument is without merit. Rather, it suggests that the proposal should 
be addressed by Congress instead of the courts. Congress can grant a 
legislative exemption from the antitrust laws to institutions of higher 
education, while the courts are bound by over one hundred years of 
established law and precedent likely to lead them to characterize college 
aid programs as price discounting.®*’ 

There is no arguing that the federal courts’ treatment of non-profit 
entities has been inconsistent and conflicting.** However, certain prin- 
ciples that deserve attention have been articulated consistently in the 
development of the antitrust laws. The antitrust laws always have 
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sought to minimize a variety of anticompetitive practices, including: 
(1) market restraints, or the limiting of consumer choice; (2) leverage, 
or the transfer of competitive advantages from one market to another; 
(3) competitive irrationality, or the undertaking of action that is eco- 
nomically rational only if an anticompetitive market is assumed; (4) 
discrimination, or the different treatment of similarly situated compet- 
itors; and (5) inefficiency.*® As will be argued below, what Breneman 
and Bowen suggest is contrary to each of these principles. 


1. Market Restraints: Limiting Consumer Choice 


To distinguish among colleges based on ‘‘net revenue’’ only would 
promote market restraints, thus harming both consumers and the free 
market. Collusion among the most selective universities imposes an 
anticompetitive harm upon many students. In embracing the Overlap 
Agreement, Bowen and Breneman chose to harm consumers and to 
limit competition by eliminating freedom of choice. What Bowen and 
Breneman propose, in effect, is to restrict the elements that an admitted 
or prospective student can consider when deciding whether to enroll 
in a particular college or university. When a high school student is 
selecting among multiple colleges, the student and the student’s family 
inevitably will consider, among other things, reputation, academic 
prowess, physical facilities, safety, and price. By making the price of 
certain elite colleges uniform, Overlap effectively nullified one of the 
most important criteria used by consumers of educational services to 
distinguish among competitors, and thus, diminished consumer choice. 
Thus, Bowen and Breneman embrace a plan that would prohibit stu- 
dents from selecting a college or university on the basis of price as 
established by a competitive market. 

The Supreme Court has found such market restraints to be unlawful. 
In Arizona v. Maricopa County Medical Society,® for example, a med- 
ical society organized county health service providers to set a maximum 
fee schedule, a price ceiling that limited what doctors could charge, in 
order to increase medical coverage.*' Although increasing the availa- 
bility of medical services was a laudable goal, the Supreme Court 
thought that the schedules should have been established by a third 
party, and not by the service providers who would receive the benefits 
of the set schedule. The Court noted, ‘‘Their combination has merely 
permitted them to sell their services to certain customers at fixed prices 
and arguably to affect the prevailing market price of medical care.’’®? 
The Maricopa Court was concerned primarily with the anticompetitive 
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effects of the prevailing market price, which would tend to raise the 
cost of medical services to the maximums on the schedule. This would 
increase the overall cost of medical services. The Court was more 
concerned with the harms of the cost increase than it was with the 
benefits of increased medical coverage in a restrained market. 

By analogy, the laudable goal of making private education more 
accessible becomes suspect when the restraint is imposed by the very 
providers who are receiving benefits in the form of tuition revenue and 
prestige. A third party, such as a governmental or other independent 
body, might be better suited to implement market restraints. Also, by 
allowing certain institutions to agree collectively upon price, these 
institutions, and not society, are permitted to impose their view of the 
costs and benefits of competition on the marketplace for an education 
at their institutions.% 

For proponents of the Overlap Agreement to emphasize the issue of 
accessibility is to cloud the pertinent antitrust issues of whether con- 
sumer choice and the free market have been harmed. For example, in 
National Society of Professional Engineers v. United States,** the Su- 
preme Court invalidated an engineering association’s ban on competi- 
tive bidding for engineering services. In Professional Engineers, the 
defendant engineering association urged that the ban was necessary for 
the public good. The association had argued that competitive bidding 
pressured engineers to provide services at the cheapest price, even if 
it meant sacrificing work quality and safety. In finding the agreement 
unlawful, the Supreme Court stated that the basic policy underlying 
the Sherman Act ‘‘precludes inquiry into the question whether com- 
petition is good or bad.’’** The Professional Engineers Court found: 


[The] petitioner’s ban on competitive bidding prevents all custom- 
ers from making price comparisons in the initial selection of an 
engineer, and imposes [the Professional Society’s of Engineers] 
views of costs and benefits of competition on the entire market- 
place. It is this restraint that must be justified under the Rule of 
Reason, and Petitioner’s attempt to do so on the basis of the 
potential threat that competition poses to the public safety and 
the ethics of its profession is nothing less than a frontal assault 
on the basic policy of the Sherman Act. 


It is accurate to surmise from this language that the Sherman Act treats 
competition as if it were a value unto itself. Under the Act, it is 
irrelevant whether competition may have harmful collateral effects, such 
as the diminution of financial aid resources. In Professional Engineers, 
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the Supreme Court noted, ‘‘The judiciary cannot indirectly protect the 
public against this harm by conferring monopoly privileges on the 
manufacturers.’’*” Similarly, agreements such as Overlap cannot be used 
to protect prospective college students from whatever harmful effects 
competitive bidding may have on them. They should be allowed to 
consider price as an aspect of the desirability of attending any college 
or university. 


2. Leverage: Transferring Competitive Advantages 


Bowen and Breneman’s proposal also would allow for some institutions 
to exercise leverage, that is, to transfer competitive advantages from one 
market to obtain desirable results in another market. By allowing only 
select colleges and universities to set financial aid collectively, the Overlap 
Agreement permits Overlap institutions to allocate a smaller percentage 
of institutional resources to financial aid while also enrolling an overre- 
presentation of the best and most gifted students. By participating in the 
Overlap Agreement, the member schools gain distinct advantages in the 
market of ‘‘buying undergraduates,’’ but these colleges now also are able 
to budget a greater percentage of resources to faculty recruitment, graduate 
programs, capital investment, and research. Then, when these Overlap 
institutions compete with non-Overlap institutions for faculty and grad- 
uate students, they have a competitive advantage transferred from their 
dominance in the undergraduate student market along with the enhanced 
prestige accompanying the enrollment of such gifted students. Bowen 
and Breneman’s proposal neglects the fact that exempting some institu- 
tions from antitrust scrutiny in the area of financial aid disbursements 
might give those institutions monopoly-like power in faculty recruitment 
and other areas. 

This conduct has another anticompetitive effect, not specifically related 
to leverage. Antitrust law traditionally has had as one of its principles 
the creation of a desirable distribution of social power among the “‘large’’ 
and ‘‘small’’ firms in the economy. For example, assume that MIT and 
its peers are the ‘‘large firms’’ and that all other educational institutions 
are the ‘‘small firms’’ in academia. With the large institutions given such 
market power as the Overlap Agreement provides, the smaller institutions 
would find it increasingly more difficult to improve their relative market 
positions, since they would not have the same resources to put towards 
faculty positions and research facilities. The absence of price competition, 
thus, would preserve the existing institutional hierarchy, and could inhibit 
institutional advancement. 


3. Competitive Irrationality 


Competitive irrationality is the ‘‘[uJndertaking of action which depends 
for its justification on the creation or maintenance of the ability to sell 
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goods or services at prices higher than those that would otherwise be 
established by a competitive market environment.’ For example, it 
would be competitively irrational for competitive firm ‘‘A’’ unilaterally 
to raise the price of its goods, if its product is indistinguishable from its 
competitors’ product and if consumer choice is determined by consider- 
ations of only quality and price. Everything else being equal, most 
consumers would by the less expensive product from competitors of firm 
‘“‘A’’, and thus, firm ‘‘A’’ would experience a loss in sales and market 
share. However, if firm ‘‘A’’ agreed with its competitors to raise price 
levels collectively, and at the same rate, firm ‘‘A’’, along with the others, 
would be insulated from competitive forces and would enjoy increased 
profits from the higher prices. 

Such anticompetitive behavior would go unchecked if certain colleges 
and universities were allowed to engage in price fixing. If an institution 
in a competitive market suddenly were to raise its price, or as in this 
instance, to lower financial aid, it would be engaging in self-destructive 
conduct. Again, everything else being equal, the prospective student 
generally would select the least expensive college. For example, if Dart- 
mouth College raised its price unilaterally by decreasing financial aid 
awards, an admitted Dartmouth applicant might elect to attend Brown 
University or Cornell University instead. As in the competitive firm 
example, Dartmouth then would lose the customers, or students, it desires. 
However, by agreeing to set collectively the financial aid awards, the 
Overlap institutions actually are creating or maintaining an anticompeti- 
tive market structure.” 

The financial aid market structure is not nearly as fragile as supporters 
of MIT would suggest. First, many of the institutions that would qualify 
under the ‘‘net revenue’’ test have enormous endowments.’ MIT’s fa- 
talistic prediction that need-blind admissions and need-based aid would 
not survive without collusion was hyperbole. If such colleges were to 
abandon policies of educational access and diversification so easily with- 
out Overlap, then one can conclude only that ‘‘their professed dedication 
to these ends was less than sincere.’’*™ 

An individual college or university is not precluded from implementing 
its own independent need-blind admissions policy or from budgeting 
more resources to aid programs. What Breneman and Bowen do not do 
is take into account the individual wealth of an institution. Would it be 
fair to treat colleges like Bowdoin, Oberlin, and Amherst similarly to 
Harvard, Yale, and Princeton? All six of these colleges would pass muster 
under the ‘‘net revenue’’ test. But assume, for example, that these six 
institutions collectively set individual aid levels to commonly admitted 
students. The first three would be treated unfairly under the Bowen and 
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Breneman proposal, even though they would be ‘‘working harder’’ to 
increase diversification and educational access by expending a greater 
proportion of their financial resources. 

To illustrate, assume this group of colleges agreed to award students 
with a particular financial situation $13,000 per year. Then, the smaller 
schools such as Bowdoin would have to allocate a greater percentage of 
their resources, relative to the richer colleges such as Princeton, to enroll 
their representation of gifted, but needy, students. In essence, the Bow- 
doins and the Oberlins would have to ‘‘work harder’’ because Princeton 
could accomplish its enrollment goals by doing less. Each of Princeton’s 
$13,000 allocation packages represents a smaller fraction of its resources 
when compared to Bowdoin’s. In this sense, an Overlap scheme is not 
unlike the regressive nature of a sales tax. 

Also in such a hypothetical, the Bowdoins, Oberlins, and Amhersts 
would be hurt further by agreements such as Overlap. Lower-ranked 
schools participating in the agreement could not compete with higher- 
ranked schools that could ‘‘raid’’ the pool of commonly admitted appli- 
cants. Assume that most prospective students probably would choose the 
more prestigious and higher-ranked Harvard or Princeton over Amherst 
or Oberlin, the costs being equal. In a competitive market, Amherst could 
defend itself from this type of raid by offering something different and 
more attractive to prospective students, such as further price discounts. 
However, in the anticompetitive market created by the Overlap agreement, 
Amherst must compete with Harvard based on more intangible factors, 
such as educational quality, which Amherst might find more difficult. 

Furthermore, nothing precludes an individual institution from eschew- 
ing bidding. Assuming an environment in which the elite colleges decide 
not to bid excessively for students due to financial constraints, a com- 
monly admitted student still may attend an MIT-like institution. A pro- 
hibition on collusion does not restrict students’ choices. However, 
exorbitant and unnecessary bidding practices do restrict students’ choices 
because such practices tend to exhaust financial aid pools unnecessarily, 
and thus, limit opportunities for needy students. These institutional 
excesses threaten educational access and diversification. 

Among the elite colleges, bidding is problematic because so much 
prestige stands to be gained or lost by the enrollment of the ‘‘blue chip’”’ 
students. Bowen and Breneman, in effect, are asking that the judiciary 
ignore over a century of established law and precedent because a select 
group of wealthy and prestigious schools cannot refrain from excessive 
bidding resulting from an insatiable urge to enhance and maintain pres- 
tige. If each of the Overlap institutions refrained from competitive dis- 
counting ‘‘unilaterally,’’ then educational access would not be sacrificed. 


4. Discrimination: Treating Similarly Situated Competitors 
Differently 


If the judiciary were to implement Bowen and Breneman’s proposal, 
the courts would treat similarly situated competitors differently. The 
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antitrust laws traditionally have avoided such forms of discrimination. 
While Bowen and Breneman’s proposal, on its face, appears to treat 
similarly situated competitors the same, it really cannot do so due to 
the fact that it lacks sufficient criteria against which to evaluate which 
institutions truly are alike. Net revenue is only one standard that can 
be used to evaluate the similarities and distinctions among schools. In 
Bowen and Breneman’s calculus, there are the most selective colleges 
at one end of the spectrum—those institutions that clearly are free from 
antitrust scrutiny due to revenue neutrality. At the other end of the 
spectrum are colleges that are discounting, and thus, are engaging in 
commerce—those institutions that are governed by the antitrust laws. 
But what about the institutions that fall along the spectrum, that grant 
financial aid both to affect the composition of their student body and 
to increase net tuition revenues? These institutions cannot be both free 
from, and covered by, the antitrust laws. However, Bowen and Brene- 
man’s proposal provides no rational straightforward criteria for evalu- 
ating whether these types of institutions should be free from antitrust 
scrutiny. 

The competitive process has provided one standard for fair business 
conduct. Under the Bowen and Breneman proposal, there could be a 
multitude of standards. Perceptions of unfair treatment surely would 
arise as universities that are comparable in every sense except number 
of applicants are treated differently by the federal antitrust laws. 


5. Inefficiency 


Finally, to continue to allow universities to set market prices is an 
invitation to promote inefficiency.’ Because certain colleges would be 
allowed to enter into cartel-like restrictive agreements under the Bowen 
and Breneman analysis, these colleges no longer would need to compete 
for students with competitive pricing. Thus, institutions would pursue 
policies to attract students in ‘‘amenity competition.’’** This is what 
happened under the Overlap. Because costs to the students were nearly 
identical, colleges attempted to differentiate themselves through com- 
peting in quality of services and facilities. Colleges sought more pres- 
tigious professors, fancier food, more elegant physical facilities, etc. 
This sort of competition was inefficient, as it promoted unnecessary 
spending and excessive costs only incidental to the educational mis- 
sion. 

Competition of this sort is not economically desirable. One only has 
to look to the airline industry. Before deregulation, airline fares were 
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approximately thirty to fifty percent above their competitive market 
level.1°> Because individual competitors could not compete on the basis 
of price, individual carriers began offering discounts, abundant staffs, 
frequent flyer programs, lounges for preferred customers, and more 
convenient schedules. 

Also related to efficiency, allowing some universities to price fix 
would serve only to further insulate these institutions from necessary 
reforms. Competing with one another with scarce resources does not 
necessarily mean that financial aid will be the first victim to fall. 
Colleges today operate on excessive cost structures. Perhaps colleges 
and universities have attempted to provide too many services and to 
grow too much in response to concerns of image and prestige. The 
original goal of educating may have been supplanted partially by such 
considerations. Discounting, or price fixing, is only a ‘‘quick fix’’ in 
situations in which downsizing and increased efficiency are necessary. 
If colleges continue to insulate themselves from such extraneous forces, 
they might resist indefinitely the pressures to re-evaluate their excessive 
practices, and simply wil! pass on the extra costs to the student- 
consumers. 


CONCLUSION 


In sum, what Bowen and Breneman suggest is that revenue neutrality 


should dictate whether a college or university should be within the 
scope of the Sherman Act. However, this assertion is contrary to the 
aim of the antitrust laws, which were created to protect the interests 
of consumers, other producers, and the competitive market in general. 
Any type of price stabilization, whether that price is set below or above 
cost, distorts the resource allocation of consumers and producers, and 
thus, distorts the competitive market. 

It is unlikely that the Bowen and Breneman proposal will persuade 
the judiciary. While the discipline of economics is finding ever more 
influence in the law, it is difficult to imagine that economics could 
influence the law in this instance, because too many economic and 
legal questions arise in trying to apply their proposal. Colleges and 
universities more and more resemble the structure of big business, and 
should be treated accordingly. Moreover, to ask the judiciary to discern 
some financial aid as commerce and other aid as not, is to open a 
Pandora’s Box. It would fly in the face of fundamental competitive 
principles such as efficiency, competitive irrationality, discrimination, 
and leverage. It also would pose problems of implementation for the 
great majority of colleges that fall along the spectrum on which financial 
aid serves both to increase tuition revenue and to affect the composition 
of enrolled classes. No aims of antitrust law would be furthered by the 
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Bowen and Breneman proposal. The ‘‘big’’ firms concentrate power, 
and the ‘‘small’’ producers remain at a competitive disadvantage. Only 
some consumers would be served better, at the expense of others, and 
even those who benefit might be served better through the promotion 
of some genuine reforms. And finally, the competitive market would 
be spurned. 


NOLAN KOON* 





* B.A. Miami University of Ohio, 1992; J.D. Notre Dame Law School, 1995. 
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